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 In J-IV Investments v. David Lynn Mach., Inc, 784 S.W.2d 106, 108-109 (Tex. App.-Dallas 1990),1

the Court stated:

Texas courts have repeatedly rejected the argument that campaign contributions
might create a bias to prompt recusal. Illustrative is Rocha v. Ahmad, 662 S.W.2d 77, 78
(Tex.App.-San Antonio 1983, no writ), which involved a motion to recuse or disqualify two
of the associate justices of the court of appeals because each had accepted campaign
contributions from the lawyer for appellee. The court overruled this motion, holding
appellee did not show bias. In reaching this result the court stated:

It is not surprising that attorneys are the principal source of contributions
in a judicial election. We judicially know that voter apathy is a continuing
problem, especially in judicial races and particularly in contests for a seat
on an appellate bench. A candidate for the bench who relies solely on
contributions from nonlawyers must reconcile himself to staging a
campaign on something less than a shoestring. If a judge cannot sit on a
case in which a contributing lawyer is involved as counsel, judges who

1

I. Disqualification & Recusal Of Judges.

A. Texas Constitutional Grounds.

Disqualification is different from recusal. Disqualification affects the jurisdiction of the judge to sit,
and rulings by a disqualified judge are void as they can be raised at any time and cannot be waived. As you
will see below, the situation is quite different from recusal.

Article 5, Section 11 of the Texas Constitution provides for automatic disqualification in three
instances. It states, in pertinent part, the following: 

No judge shall sit in any case wherein the judge may be interested, or where either of the
parties may be connected with the judge, either by affinity or consanguinity, within such a
degree as may be prescribed by law, or when the judge shall have been counsel in the
case..... 

Thus, three constitutional disqualifications contained within Article 5, Section 11, are: 

1. Where the judge served as a lawyer in the matter in controversy; 

2. Where the judge is related to any party to the lawsuit by affinity or consanguity within the third
degree (see Tx. Gov't Code Section 573.023 and Section 573.025 define the computation of the
degree of affinity or consanguity).

3. Where the judge has an interest in the subject matter in controversy. 

An interest in the subject matter in controversy includes a financial interest. See Cameron v.
Greenhill, 582 S.W.2d 775 (Tex. 1979). This can include campaign contributions from attorneys or litigants
in a case. Rocha v. Ahmad, 662 S.W.2d 77 (Tex. App.-San Antonio 1983, writ dism'd w.o.j.); Degarmo v.
State, 922 S.W.2d 256 (Tex. App.-Houston [14th Dist.] 1996, writ ref'd); J-IV Investments v. David Lynn
Mach., Inc. 784 S.W.2d 106, 108-109 (Tex. App.-Dallas); Texaco, Inc. v. Pennzoil, 729 S.W.2d 768, 842-845
(Tex. App.-Houston [1st Dist.] 1987, writ ref'd n.r.e.).  Under the recent opinion of the Supreme Court in1



have been elected would have to recuse themselves in perhaps a majority
of the cases filed in their courts. Perhaps the next step would be to require
a judge to recuse himself in any case in which one of the lawyers had
refused to contribute or, worse still, had contributed to that judge's
opponent.

Id. at 78; see also River Road Neighborhood Ass'n. v. South Texas Sports, Inc., 673 S.W.2d
952, 953 (Tex.App.-San Antonio 1984, no writ).

In Texaco, Inc. v. Pennzoil, Co., 729 S.W.2d 768, 842-45 (Tex.App.-Houston [1st
Dist.] 1987, writ ref'd n.r.e.), Texaco filed a motion to recuse the trial judge based on Canon
3C of the Code of Judicial Conduct, the forerunner of Texas Rule of Civil Procedure 18b(2).
FN1  The lead counsel for Pennzoil gave the sum of $10,000 to the trial judge's
campaign fund and also served on the judge's campaign steering committee while the
case was pending. In its motion, Texaco argued that these actions created an appearance
of impropriety on the part of the trial judge; however, the court held that the campaign
contribution did not constitute an appearance of impropriety. Texaco, 729 S.W.2d at 845.
In view of these cases, we find no abuse of discretion. We overrule point of error four.

FN1. Rule 18b(2) of the Texas Rules of Civil Procedure provides:Judges
shall recuse themselves in proceedings in which their impartiality might
reasonably be questioned, including but not limited to, instances in which
they have a personal bias or prejudice concerning the subject matter or a
party, or personal knowledge of disputed evidentiary facts concerning the
proceeding.

(emphasis added). See also Degarmo v. State, 922 S.W.2d 256 (Tex. App.-Houston [14th Dist.] 1996, writ
ref'd).

 In Caperton, the Supreme Court of Appeals of West Virginia reversed a trial court judgment, which2

had entered a jury verdict of $50 million. The appellate court voted 3 to 2, and the issue involved was
whether one of the newest members of the appellate court, Justice Benjamin, should have been recused
because Don Blankinship, the Chairman, CEO and President of Massey Coal, had spent and/or donated over
$3 million to assist Benjamin's election efforts at a time that the case was pending.

2

Caperton v. Massey Coal, 556 U.S. 868, 129 S.Ct. 2252, 173 L.Ed.2d 1208 (2009),  it is clear that "[n]ot2

every campaign contribution by a litigant or attorney creates a possibility of bias that requires a judge's
recusal, but this is an exceptional case." The Court concluded:

That there is a serious risk of actual bias - based on objective and reasonable perceptions -
when a person with a personal stake in a particular case had a significant and
disproportionate influence in placing the judge on the case by raising funds or directing the
judge's election campaign when the case was pending or imminent. Id. at 2263-2264.

The Court went on to state that 

The inquiry centers on the contributions relative size in comparison to the total amount of
money contributed to the campaign, the total amount spent in the election, and the apparent
effect such contribution had on the outcome of the election. Id. 
Of course, not every "interest" will disqualify a judge. The case law has narrowly interpreted the



 The El Paso Court of Appeals reversed the judgment, finding the trial judge was disqualified,3

stating the following: 

It is our opinion that the trial judge, being a member of the Central Texas Electric
Cooperative, Inc. is disqualified to sit in the trial of a case where it is a party, even though
he is only one of 5,000 members. It is true that his interest may be very small, and we are
certain that the trial judge knew, in holding himself to be qualified, that he could try the case
with complete impartiality as to the parties, but that does not seem to be the test. 

Id. at 252.

The Pahl court reasoned that the members of a co-op are much like the stockholders in a corporation:
if the co-op makes a profit, the members stand to profit. The court noted that it has long been the case that
a stockholder in a corporation is disqualified under Article V, §11 of the Texas Constitution from sitting as
a judge in a trial where the corporation is a party. Id. at 252, citing Templeton v. Giddings, 12 S.W. 851 (Tex.
1889) and King v. Sapp, 2 S.W. 573 (Tex. 1886).

 There, the judge was a policyholder in the defendant life insurance company, which had no capital4

stock. The only owners were the policyholders. In holding that the judge was disqualified, the court stated:
 

We think that this testimony shows that the trial judge, as one of the owners of the appellant
company, is one of the owners of, and necessarily directly interested in, the assets of the
company, in the proportion that the amount of his policy bears to the aggregate amount of
policies issued and outstanding at the time, and that he would necessarily suffer a pecuniary
loss by a judgment against the appellant, which would have to be collected out of its assets.

Id. at 1163. 

 There, suit was brought to collect under an insurance policy issued by the Woodmen of the World,5

a mutual insurance company. The judge was a policyholder in the company. In disqualifying the judge, the

3

term "interest," requiring "a direct pecuniary or personal interest in the result of the case presented to the
judge or court." Cameron v. Greenhill, 582 S.W.2d 775, 776 (Tex. 1979)(per curiam); accord Richardson
v. State, 4 S.W.2d 79, 81 (Tex. Crim. App. 1928). Disqualification may not be based on remote or speculative
grounds; where "the result of the suit will not necessarily subject [the judge] to a personal gain or loss, he
is not disqualified." Hidalgo Cnty. Water Improvement Dist. No. 2 v. Blalock, 301 S.W.2d 593, 596 (Tex.
1957). To require disqualification, a judge's interest "must not only be capable of valuation; it must also be
direct, real, and certain and must result from the instant litigation. F.S. new Prods., Inc., v. Strong Indus. Inc.,
129 S.W.3d 594, 599 (Tex. App.-Houston [1st Dist.] 2003, no pet.); Richardson v. State, 4 S.W.3d at 81.
Thus, an interest similar to that held by the general public -- as a taxpayer or as a utility rate payer -- is not
sufficient. Elliott v. Scott, 25 S.W.2d 150, 151  (Tex. 1930); Scown v. City of Alpine, 271 S.W.3d 380, 383
(Tex. App.- El Paso 2008, no pet.).

However, "[o]nce a pecuniary interest is shown to exist, the judge is disqualified no matter how
slight the interest. Cameron v. Greenhill, 582 S.W.2d 775, 776 (Tex.), cert. denied 444 U.S. 868 (1979).
Accordingly, when the judge has an ownership interest, including ownership of stock in a corporation which
is a party to the lawsuit, the judge is subject to disqualification. Pahl v. Whitt, 304 S.W.2d 250 (Tex. Civ.
App.–El Paso 1957, no writ);  New York Life Ins. Co. v. Sides, 46 Tex. Civ. App. 246, 101 S.W. 1163 (Austin3

1907, no writ);  Sovereign Camp, Woodmen of the World v. Hale, 56 Tex. Civ. App. 447, 120 S.W. 539 (Tex.4

App. 1909);  Gulf Maritime Warehouse Co. v. Towers, 858 S.W.2d 556 (Tex. App.–Beaumont 1993, writ5



court said: 

Each holder of a benefit certificate is an owner of the assets of the order, in proportion that
the amount of his certificate bears to all the certificates issued by the order. In other words,
the entire assets of the order constitute a general fund in which every holder of a certificate
is interested very much in the nature of a stockholder in corporation assets. It certainly
disqualifies a judge, when he is a stockholder in a corporation, from sitting as judge in trial
of a case in which such corporation is a party. 

Id. at 540. 

 There, the disqualification of a judge who was a shareholder in a company who was a party in the6

case was at issue.  In holding that the trial judge was disqualified under Article V, §11 and Rule of Civil
Procedure 18b(1)(b), the Court held that disqualification is required if the "interest" of the judge in the case
is a direct pecuniary interest in the subject matter of the case. Id. at 558. Once a pecuniary interest is shown
to exist, the judge is disqualified no matter how slight that interest. Id. at 558 (citing Cameron v. Greenhill,
supra). 

4

denied).  6

B. Texas Statutory Grounds.

1. Rule 18a. Texas Rules Of Civil Procedure.

Rule 18a, Texas Rules of Civil Procedure, was recently amended in July 2011. It is entitled "Recusal
and Disqualification of Judges", and states, in pertinent part, that:

(a) Motion; Form and Contents. A party in a case in any trial court other than a statutory
probate court or justice court may seek to recuse or disqualify a judge who is sitting in the
case by filing a motion with the clerk of the court in which the case is pending. The motion:

(1) must be verified;

(2) must assert one or more of the grounds listed in Rule 18b;

(3) must not be based solely on the judge's rulings in the case; and

(4) must state with detail and particularity facts that:

(A) are within the affiant's personal knowledge, except
that facts may be stated on information and belief if the
basis for that belief is specifically stated;

(B) would be admissible in evidence; and

(C) if proven, would be sufficient to justify recusal or
disqualification.
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(b) Time for Filing Motion.

(1) Motion to Recuse. A motion to recuse:

(A) must be filed as soon as practicable after the movant
knows of the ground stated in the motion; and

(B) must not be filed after the tenth day before the date set
for trial or other hearing unless, before that day, the
movant neither knew nor reasonably should have known:

(i) that the judge whose recusal is sought
would preside at the trial or hearing; or

(ii) that the ground stated in the motion
existed.

(2) Motion to Disqualify. A motion to disqualify should be filed as soon as
practicable after the movant knows of the ground stated in the motion.

(c) Response to Motion.

(1) By Another Party. Any other party in the case may, but need not, file a
response to the motion. Any response must be filed before the motion is
heard.

(2) By the Respondent Judge. The judge whose recusal or disqualification
is sought should not file a response to the motion.

(d) Service of Motion or Response. A party who files a motion or response must serve a copy
on every other party. The method of service must be the same as the method of filing, if
possible.

(e) Duty of the Clerk.

(1) Delivery of a Motion or Response. When a motion or response is filed,
the clerk of the court must immediately deliver a copy to the respondent
judge and to the presiding judge of the administrative judicial region in
which the court is located (“the regional presiding judge”).

(2) Delivery of Order of Recusal or Referral. When a respondent judge
signs and files an order of recusal or referral, the clerk of the court must
immediately deliver a copy to the regional presiding judge.

(f) Duties of the Respondent Judge; Failure to Comply.

(1) Responding to the Motion. Regardless of whether the motion complies
with this rule, the respondent judge, within three business days after the
motion is filed, must either:
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(A) sign and file with the clerk an order of recusal or
disqualification; or

(B) sign and file with the clerk an order referring the
motion to the regional presiding judge.

(2) Restrictions on Further Action.

(A) Motion Filed Before Evidence Offered at Trial. If a
motion is filed before evidence has been offered at trial,
the respondent judge must take no further action in the
case until the motion has been decided, except for good
cause stated in writing or on the record.

(B) Motion Filed After Evidence Offered at Trial. If a
motion is filed after evidence has been offered at trial, the
respondent judge may proceed, subject to stay by the
regional presiding judge.

(3) Failure to Comply. If the respondent judge fails to comply with a duty
imposed by this rule, the movant may notify the regional presiding judge.

(g) Duties of Regional Presiding Judge.

(1) Motion. The regional presiding judge must rule on a referred motion or
assign a judge to rule. If a party files a motion to recuse or disqualify the
regional presiding judge, the regional presiding judge may still assign a
judge to rule on the original, referred motion. Alternatively, the regional
presiding judge may sign and file with the clerk an order referring the
second motion to the Chief Justice for consideration.

(2) Order. The ruling must be by written order.

(3) Summary Denial for Noncompliance.

(A) Motion to Recuse. A motion to recuse that does not
comply with this rule may be denied without an oral
hearing. The order must state the nature of the
noncompliance. Even if the motion is amended to correct
the stated noncompliance, the motion will count for
purposes of determining whether a tertiary recusal motion
has been filed under the Civil Practice and Remedies
Code.

(B) Motion to Disqualify. A motion to disqualify may not
be denied on the ground that it was not filed or served in
compliance with this rule.

(4) Interim Orders. The regional presiding judge or judge assigned to
decide the motion may issue interim or ancillary orders in the pending case
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as justice may require.

(5) Discovery. Except by order of the regional presiding judge or the judge
assigned to decide the motion, a subpoena or discovery request may not
issue to the respondent judge and may be disregarded unless accompanied
by the order.

(6) Hearing.

(A) Time. The motion must be heard as soon as
practicable and may be heard immediately after it is
referred to the regional presiding judge or an assigned
judge.

(B) Notice. Notice of the hearing must be given to all
parties in the case.

(C) By Telephone. The hearing may be conducted by
telephone on the record. Documents submitted by
facsimile or email, otherwise admissible under the rules of
evidence, may be considered.

(7) Reassignment of Case if Motion Granted. If the motion is granted, the
regional presiding judge must transfer the case to another court or assign
another judge to the case.

(h) Sanctions. After notice and hearing, the judge who hears the motion may order the party
or attorney who filed the motion, or both, to pay the reasonable attorney fees and expenses
incurred by other parties if the judge determines that the motion was:

(1) groundless and filed in bad faith or for the purpose of harassment, or

(2) clearly brought for unnecessary delay and without sufficient cause.

(i) Chief Justice. The Chief Justice of the Supreme Court of Texas may assign judges and
issue any orders permitted by this rule or pursuant to statute.

(j) Appellate Review.

(1) Order on Motion to Recuse.

(A) Denying Motion. An order denying a motion to recuse
may be reviewed only for abuse of discretion on appeal
from the final judgment.

(B) Granting Motion. An order granting a motion to recuse
is final and cannot be reviewed by appeal, mandamus, or
otherwise.

(2) Order on Motion to Disqualify. An order granting or denying a motion
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to disqualify may be reviewed by mandamus and may be appealed in
accordance with other law.

2. Rule 18b, Texas Rules Of Civil Procedure.

Rule 18b, Texas Rules of Civil Procedure, was also amended in July 2011.  It is entitled "Grounds
for Recusal and Disqualification of Judges", and states the following: 

(a) Grounds for Disqualification. A judge must disqualify in any proceeding in which:

(1) the judge has served as a lawyer in the matter in controversy, or a
lawyer with whom the judge previously practiced law served during such
association as a lawyer concerning the matter;

(2) the judge knows that, individually or as a fiduciary, the judge has an
interest in the subject matter in controversy; or

(3) either of the parties may be related to the judge by affinity or
consanguinity within the third degree.

(b) Grounds for Recusal. A judge must recuse in any proceeding in which:

(1) the judge's impartiality might reasonably be questioned;

(2) the judge has a personal bias or prejudice concerning the subject matter
or a party;

(3) the judge has personal knowledge of disputed evidentiary facts
concerning the proceeding;

(4) the judge or a lawyer with whom the judge previously practiced law has
been a material witness concerning the proceeding;

(5) the judge participated as counsel, adviser, or material witness in the
matter in controversy, or expressed an opinion concerning the merits of it,
while acting as an attorney in government service;

(6) the judge knows that the judge, individually or as a fiduciary, or the
judge's spouse or minor child residing in the judge's household, has a
financial interest in the subject matter in controversy or in a party to the
proceeding, or any other interest that could be substantially affected by the
outcome of the proceeding;

(7) the judge or the judge's spouse, or a person within the third degree of
relationship to either of them, or the spouse of such a person:

(A) is a party to the proceeding or an officer, director, or
trustee of a party;

(B) is known by the judge to have an interest that could be
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substantially affected by the outcome of the proceeding; or

(C) is to the judge's knowledge likely to be a material
witness in the proceeding.

(8) the judge or the judge's spouse, or a person within the first degree of
relationship to either of them, or the spouse of such a person, is acting as
a lawyer in the proceeding.

(c) Financial Interests. A judge should inform himself or herself about personal and
fiduciary financial interests, and make a reasonable effort to inform himself or herself about
the personal financial interests of his or her spouse and minor children residing in the
household.

(d) Terminology and Standards. In this rule:

(1) “proceeding” includes pretrial, trial, or other stages of litigation;

(2) the degree of relationship is calculated according to the civil law
system;

(3) “fiduciary” includes such relationships as executor, administrator,
trustee, and guardian;

(4) “financial interest” means ownership of a legal or equitable interest,
however small, or a relationship as director, adviser, or other active
participant in the affairs of a party, except that:

(A) ownership in a mutual or common investment fund
that holds securities is not a “financial interest” in such
securities unless the judge participates in the management
of the fund;

(B) an office in an educational, religious, charitable,
fraternal, or civic organization is not a “financial interest”
in securities held by the organization;

(C) the proprietary interest of a policyholder in a mutual
insurance company, of a depositor in a mutual savings
association, or a similar proprietary interest, is a “financial
interest” in the organization only if the outcome of the
proceeding could substantially affect the value of the
interest;

(D) ownership of government securities is a “financial
interest” in the issuer only if the outcome of the
proceeding could substantially affect the value of the
securities;

(E) an interest as a taxpayer or utility ratepayer, or any



10

similar interest, is not a “financial interest” unless the
outcome of the proceeding could substantially affect the
liability of the judge or a person related to him within the
third degree more than other judges.

(e) Waiving a Ground for Recusal. The parties to a proceeding may waive any ground for
recusal after it is fully disclosed on the record.

(f) Discovery and Divestiture. If a judge does not discover that the judge is recused under
subparagraphs (b)(6) or (b)(7)(B) until after the judge has devoted substantial time to the
matter, the judge is not required to recuse himself or herself if the judge or the person
related to the judge divests himself or herself of the interest that would otherwise require
recusal.

3. Article 30.01 Of The Texas Code Of Criminal Procudure.

Tex. Code Crim. Pro. art. 30.01 provides that "no judge or justice of the peach shall sit in any case
where he may be the party injured." While this provision should be self-evident and hence easily enforced,
the application of it can become murkey. 

All of the above statutes, statutes, including the ten day time frame of Rule 18a(a), have been held
to be applicable to criminal cases. See e.g., Arnold v. State, 853 S.W.2d 543 (Tex.Crim.App.1993); DeBlanc
v. State, 799 S.W.2d 701, 705 (Tex.Crim.App.1990). See also McClenan v. State, 661 S.W.2d 108, 109
(1983)(addressing recusal under prior statute and prior to that point in time when Rule 18a and Rule 18b
were held applicable to criminal cases).

The case law is clear that a person or entity entitled to seek disqualification of a former attorney must
proceed in a timely manner and that the failure to do so constitutes a waiver. See, e.g., Vaughan v. Walther,
875 S.W.2d 690 (Tex. 1994) (party who waited six and 1/2 months to seek disqualification of its former
counsel who was representing the other party in this child custody case waived right to seek disqualification);
Turner v. Turner, 385 S.W.2d 230 (Tex. 1964) (wife who waited eighteen months to seek disqualification
of her prior counsel who was representing her husband in the divorce waived her right to seek
disqualification); HECI Exploration Co. v. Clajon, 843 S.W.2d 662 (Tex. App. - Austin 1992, writ denied)
(eleven month delay between date that HECI learned that its former counsel, Olson, had joined the firm
representing Clajon, constituted a waiver of its right to seek disqualification).

Upon presentation of a motion to disqualify or recuse a judge, the judge must either recuse himself
or refer the matter to the presiding judge of the administrative region in which he sits. In Wright v. Wright,
867 S.W.2d 807, 811 (Tex. App. -El Paso 1993, writ denied), the Court stated:

When a motion to recuse a judge is filed, the judge must either recuse him- or herself or
request the administrative judge to assign another judge to hear the motion. See
Tex.R.Civ.P. 18a(c); see also General Motors Corp. v. Evins, 830 S.W.2d 355, 357
(Tex.App.-Corpus Christi 1992, no writ); Gonzalez v. Gonzalez, 659 S.W.2d 900, 901
(Tex.App.-El Paso 1983, no writ). In either case, the judge is prohibited from taking any
further action in the case until the motion to recuse has been resolved. See id. The
mandatory provisions in Rule 18a, however, never come into play unless and until a
timely motion to recuse is filed. FN2 Watkins v. Pearson, 795 S.W.2d 257, 259-60
(Tex.App.-Houston [14th Dist.] 1990, writ denied); Gonzalez, 659 S.W.2d at 901.



 In Carmody v. State Farm Lloyds, 184 S.W.3d 419, 421  (Tex. App.-Dallas 2006), the Court noted7

that "courts of appeals have diverged on whether a judge may deny a recusal motion based on procedural
deficiencies...."  Nevertheless, the Court of Criminal Appeals has made it quite clear that a judge may deny
a motion to recuse if it is untimely without referring the matter in the first instance. De Leon v. Aguilar, supra
at 5 n.3; Arnold v. State, supra at 544-45.

 It is also well settled that a motion to recuse should be filed at the earliest practicable time after the8

grounds for recusal become known to the parties. Carmody v. State Farm Lloyds, 184 S.W.3d 419, 422
(Tex.App.-Dallas 2006, no pet.).
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FN2. In Gonzalez, 659 S.W.2d at 901-902, this Court held that a motion to
recuse must be presented more than ten days prior to the hearing in order
to be considered timely.

See also Blackwell v. Humble, 241 S.W.3d 707, 712-13 (Tex.App.-Austin 2007, no pet.); McElwee v.
McElwee, 911 S.W.2d 182, 185-86 (Tex.App.-Houston [1st Dist.] 1995, writ denied); In re DeMayo, No. 09-
05-074 CV, 2005 WL 857066, at *1 (Tex.App.-Beaumont 2005, no pet.) (mem. op. on reh'g) (failure to
comply with procedural requisites for recusal waives complaint).

In a criminal case, a trial judge has no duty to recuse or refer if the recusal motion is not timely filed.
De Leon v. Aguilar, 127 S.W.3d 1, 5 n. 3 (Tex.Crim.App.2004)(orig.proceeding) (“timely filed recusal
motion triggers the trial judge's duty to recuse or to refer. The trial judge has no such duty when a recusal
motion is not timely filed.”); Arnold v. State, 853 S.W.2d at 544-45 (holding that defendant's failure to
comply with ten-day notice provision waived appeal of denial to have motion heard by judge other than one
assigned to case).  See also Ex parte Ellis, 275 S.W.3d 109, 122-125 (Tex. App.-Austin 2009), where the7

Court held that the State waited far too long (i.e., after the Court of Appeals had issued its original opinion)
and had been aware of the information contained in its motion to recuse (regarding Justice Waldrop) long
prior to the filing of the recusal motion therein.  Ellis dealt with recusal of an appellate judge, but the analysis8

(and particularly, the cases cited at 275 S.W.3d at 124 n. 9), are entirely applicable to the recusal of a non-
appellate judge.

There are two exceptions to the ten-day notice requirement, to wit: (1) a party does not know the
grounds for the recusal ten days prior to trial; or (2) recusal is based on a constitutional disqualification of
the judge. See Jamilah v. Bass, 862 S.W.2d 201, 203 (Tex.App.-Houston [14th Dist.] 1993, no pet.);
Soderman v. State, 915 S.W.2d 605, 608 n. 4 (Tex.App.-Houston [14th Dist.] 1996, pet. ref'd, untimely filed)
(citing Buckholts ISD v. Glaser, 632 S.W.2d 146, 148 (Tex.1982)). 

When you consider the filing of a motion to recuse a judge, the grounds most typically available are
those expressed by Rule 18b(2), quoted above, which require a judge to recuse himself in any proceeding
in which:
 

(a) his impartiality might reasonably be questioned;

(b) he has a personal bias or prejudice concerning the subject matter or a party, or personal
knowledge of disputed evidentiary facts concerning the proceeding....

When dealing with these grounds, you should remember to take a good look at the Code of Judicial Conduct,
which contains pertinent provisions you should consider citing, to wit:

(1) Canon 1, which provides:
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An independent and honorable judiciary is indispensable to justice in our
society. A judge should participate in establishing, maintaining, and enforcing
high standards of conduct, and should personally observe those standards so
that the integrity and independence of the judiciary is preserved. The
provisions of this Code are to be construed and applied to further that objective;

(2) Canon 2, which provides, in pertinent part:

A. A judge shall comply with the law and should act at all times in a manner that
promotes public confidence in the integrity and impartiality of the judiciary;
and

(3) Canon 3, which provides, in pertinent part:

B. Adjudicative Responsibilities.

(1) A judge shall hear and decide matters assigned to the judge except those in
which disqualification is required or recusal is appropriate.

* * *

(4) A judge shall be patient, dignified and courteous to litigants, jurors,
witnesses, lawyers and others with whom the judge deals in an official
capacity, and should require similar conduct of lawyers, and of staff, court
officials and others subject to the judge's direction and control.

(5) A judge shall perform judicial duties without bias or prejudice.

(6) A judge shall not, in the performance of judicial duties, by words
or conduct manifest bias or prejudice, including but not limited to bias
or prejudice based upon race, sex, religion, national origin, disability, age,
sexual orientation or socioeconomic status, and shall not knowingly permit
staff, court officials and others subject to the judge's direction and control
to do so.

* * *

(9) A judge should dispose of all judicial matters promptly, efficiently and
fairly.

Consistent with the provisions of Canons 1, 2 and 3 of the Code of Judicial Conduct quoted above, a judge
must be particularly careful in what he or she does and/or says, because "[t]he influence of the trial judge
on the jury is necessarily and properly of great weight and his lightest word or intimation is received with
deference, and may prove controlling." Newman v. A.E. Staley Mfg. Co., 648 F.2d 330 at 334 (5th Cir. 1981)
(quoting Quercia v. United States, 289 U.S. 466 (1933)). Indeed, “‘jurors hold the robed trial judge in great
awe and reverence’ and ‘his lightest word or intimation is received with deference, and may prove
controlling.’” United States v. Barbour, 420 F.2d 1319, 1322 (D.C.Cir.1969) (quoting Hawkins v. United
States, 310 F.2d 849, 852 (D.C.Cir.1962), and Starr v. United States, 153 U.S. 614, 626 (1894)).

Indeed, every citizen accused is guaranteed the right to an impartial judge who is not biased against



 In Blue v. State, supra, a plurality of the Court of Criminal Appeals held that a judge's comments9

to the jury, which tainted the presumption of innocence, were fundamental error of constitutional proportion
which required no objection. Id. at 132. 

 In Bracy v. Gramley, 520 U.S. 899, 904-905 (1997), the Supreme Court reversed the Seventh10

Circuit's opinion in Bracy v. Gramley, supra, essentially vindicating Judge Rovner's position, quoted
immediately above in the text of this motion. In so doing, the Supreme Court stated the following: 

Of course, most questions concerning a judge's qualifications to hear a case are not
constitutional ones, because the Due Process Clause of the Fourteenth Amendment
establishes a constitutional floor, not a uniform standard. Aetna Life Ins. Co. v. Lavoie, 475
U.S. 813, 828, 106 S.Ct. 1580, 1588-1589, 89 L.Ed.2d 823 (1986). Instead, these questions
are, in most cases, answered by common law, statute, or the professional standards of the
bench and bar. See, e.g., Aetna, id., at 820-821, 106 S.Ct., at 1584-1585; Tumey v. Ohio, 273
U.S. 510, 523, 47 S.Ct. 437, 441, 71 L.Ed. 749 (1927); 28 U.S.C. §§ 144, 455; ABA Code
of Judicial Conduct, Canon 3C(1)(a) (1980). But the floor established by the Due Process
Clause clearly requires a "fair trial in a fair tribunal," Withrow v. Larkin, 421 U.S. 35, 46,
95 S.Ct. 1456, 1464, 43 L.Ed.2d 712 (1975), before a judge with no actual bias against the
defendant or interest in the outcome of his particular case. See, e.g., Aetna, supra, at 821-
822, 106 S.Ct., at 1585-1586; Tumey, supra, at 523, 47 S.Ct., at 441.
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him. See Blue v. State, 41 S.W.3d 129, 138 (Tex. Crim. App. 2000)(Mansfield, J., concurring);  Johnson v.9

Mississippi, 403 U.S. 212, 216 (1971) (per curiam) ("Trial before `an unbiased judge' is essential to due
process"); Brown v. Vance, 637 F.2d 272, 281 (5th Cir. 1981) ("(D)ue process guarantee(s) ... a fair trial
before an impartial judge...."). Indeed, as stated in Bracy v Gramley, 81 F.3d 684, 696 (7th Cir.
1996)(Rovner, J., dissenting):
 

No right is more fundamental to the notion of a fair trial than the right to an impartial
judge. Johnson v. Mississippi, 403 U.S. 212, 216, 91 S.Ct. 1778, 1780, 29 L.Ed.2d 423
(1971) (per curiam); In re Murchison, 349 U.S. 133, 136, 75 S.Ct. 623, 625, 99 L.Ed. 942
(1955); see also Aetna Life Ins. Co. v. Lavoie, 475 U.S. 813, 106 S.Ct. 1580, 89 L.Ed.2d 823
(1986); Ward v. Village of Monroeville, Ohio, 409 U.S. 57, 93 S.Ct. 80, 34 L.Ed.2d 267
(1972); Tumey v. Ohio, 273 U.S. 510, 47 S.Ct. 437, 71 L.Ed. 749 (1927). “The truth
pronounced by Justinian more than a thousand years ago, that ‘[i]mpartiality is the
life of justice,’ is just as valid today as it was then.” United States v. Brown, 539 F.2d
467, 469 (5th Cir.1976) (per curiam). The constitutions of our nation and of our states,
the rules of evidence and of procedure, and 200 years of case law promise a full
panoply of rights to the accused. But ultimately the guarantee of these rights is no
stronger than the integrity and fairness of the judge to whom the trial is entrusted.
(emphasis added).10

Indeed, "[a] judge has a duty not just to be impartial but to appear impartial," United States v. Denson, 603
F.2d 1143, 1150 (5th Cir. 1979)(Goldberg, J., concurring and dissenting).

C. Texas Rules Of Appellate Procedure. 

Tex.R.App. Proc. 16.1 to 16.3 control the disqualification or recusal of an appellate judge or

justice. Accordingly, if you are considering the recusal of an appellate judge or justice, you need to follow
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these rules, which also incorporate much of the law set forth above. Respectively, these rules provide the

following: 

Rule 16.1. Grounds for Disqualification

The grounds for disqualification of an appellate court justice or judge are
determined by the Constitution and laws of Texas.

Rule 16.2. Grounds for Recusal

The grounds for recusal of an appellate court justice or judge are the same
as those provided in the Rules of Civil Procedure. In addition, a justice or
judge must recuse in a proceeding if it presents a material issue which the
justice or judge participated in deciding while serving on another court in
which the proceeding was pending.

Rule 16.3. Procedure for Recusal

(a) Motion. A party may file a motion to recuse a justice or judge before
whom the case is pending. The motion must be filed promptly after the
party has reason to believe that the justice or judge should not participate
in deciding the case.

(b) Decision. Before any further proceeding in the case, the challenged
justice or judge must either remove himself or herself from all participation
in the case or certify the matter to the entire court, which will decide the
motion by a majority of the remaining judges sitting en banc. The
challenged justice or judge must not sit with the remainder of the court to
consider the motion as to him or her.

(c) Appeal. An order of recusal is not reviewable, but the denial of a recusal
motion is reviewable.

Notably, the procedures covered in Rule 18a quoted above do not apply in the context of an appellate
disqualification and/or recusal, but the legal grounds contained within Article V, Section 11 of the Texas
Constitution, Rule 18b and Article 30.01 do  apply to either disqualification and/or recusal of an appellate
judge. 

There are a host of policy considerations you will need to consider in deciding whether you are or
are not going to move to recuse a trial and/or appellate judge, because regardless of the outcome of the
recusal motion, you may ultimately hurt your client and/or yourself.

II. Disqualification Of Attorneys.

A. Texas Rules Of Professional Conduct.

We need to be aware of the following two rules, and we should at least take a look at Rules 1.07 and
1.08 of the Texas Rules of Professional Conduct.
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Rule 1.06. Conflict of Interest: General Rule

(a) A lawyer shall not represent opposing parties to the same litigation.

(b) In other situations and except to the extent permitted by paragraph (c), a lawyer shall not
represent a person if the representation of that person:

(1) involves a substantially related matter in which that person's interests
are materially and directly adverse to the interests of another client of the
lawyer or the lawyer's firm; or

(2) reasonably appears to be or become adversely limited by the lawyer's
or law firm's responsibilities to another client or to a third person or by the
lawyer's or law firm's own interests.

(c) A lawyer may represent a client in the circumstances described in (b) if:

(1) the lawyer reasonably believes the representation of each client will not
be materially affected; and

(2) each affected or potentially affected client consents to such
representation after full disclosure of the existence, nature, implications,
and possible adverse consequences of the common representation and the
advantages involved, if any.

(d) A lawyer who has represented multiple parties in a matter shall not thereafter represent
any of such parties in a dispute among the parties arising out of the matter, unless prior
consent is obtained from all such parties to the dispute.

(e) If a lawyer has accepted representation in violation of this Rule, or if multiple
representation properly accepted becomes improper under this Rule, the lawyer shall
promptly withdraw from one or more representations to the extent necessary for any
remaining representation not to be in violation of these Rules.

(f) If a lawyer would be prohibited by this Rule from engaging in particular conduct, no
other lawyer while a member or associated with that lawyer's firm may engage in that
conduct.

Rule 1.09. Conflict of Interest: Former Client

(a) Without prior consent, a lawyer who personally has formerly represented a client in a
matter shall not thereafter represent another person in a matter adverse to the former client:

(1) in which such other person questions the validity of the lawyer's
services or work product for the former client;

(2) if the representation in reasonable probability will involve a violation
of Rule 1.05; or

(3) if it is the same or a substantially related matter.



 Gopman set forth a very liberal standard for disqualification (public interest due to the appearance11

of impropriety) in the context of a grand jury investigation. Of course, in the context of a grand jury
investigation, a target, subject or witness has no Fifth or Sixth Amendment right to counsel. See United States
v. Mandujano, 425 U.S. 564 (1976); Massiah v. United States, 377 U.S. 201 (1964). Furthermore, in United
States v. Mahar, 550 F.2d 1005, 1008 (5th Cir. 1977), the Fifth Circuit stated that "[w]hatever Gopman's
exact scope, it does not apply to a criminal defendant...." 

 In Foxworth v. Wainwright, 516 F.2d 1072, 1076 (5th Cir. 1975), the Court stated the following:12

"A conflict of interest is present whenever one defendant stands to gain significantly by
counsel adducing probative evidence or advancing plausible arguments that are damaging
to the cause of a codefendant whom counsel is also representing."

However, in United States v. Trevino, 992 F.2d 64, 65 (5th Cir. 1993) in denying counsel's motion to
withdraw, the Court emphasized its language in Foxworth "that a conflict must be more than illusory or
imagined."
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(b) Except to the extent authorized by Rule 1.10, when lawyers are or have become members
of or associated with a firm, none of them shall knowingly represent a client if any one of
them practicing alone would be prohibited from doing so by paragraph (a).

(c) When the association of a lawyer with a firm has terminated, the lawyers who were then
associated with that lawyer shall not knowingly represent a client if the lawyer whose
association with that firm has terminated would be prohibited from doing so by paragraph
(a)(1) or if the representation in reasonable probability will involve a violation of Rule 1.05.

B. Disqualification Of Defense Counsel.

Defense counsel in a criminal proceeding, pre-indictment or post-indictment, always face potential
disqualification initiated by government motion or by the court sua sponte. 

Prior to an indictment (i.e., during a grand jury investigation), federal court, a federal district judge
(with or without a motion from the government) can disqualify you if you represent multiple clients. See In
re Gopman, 531 F.2d 262 (5th Cir. 1976)(allowing government to move to disqualify counsel during a grand
jury investigation due to a conflict of interest based upon the attorney's simultaneous representation of three
individuals and their labor union and upholding the district court's disqualification of counsel due to a
conflict of interest under the district court's supervisory powers over the grand jury)); United States v.
Garcia, 517 F.2d 272 (5th Cir. 1975) (post indictment).  11

Prior to an indictment in state court, it appears that a judge can also disqualify an attorney, although
there is less precedent for this type of action. See e.g., In Re Guerra, 235 S.W.3d 392 (Tex. App.-Corpus
Christi 2003, no pet.)(upholding district court's disqualification of the district attorney and appointing district
attorney pro tem to assist the grand jury in its investigation of the district attorney's alleged criminal actions);
cf. Gonzalez v. State, 117 S.W.3d 831 (Tex. Crim. App. 2003) (discussed below). 

In the post indictment setting in federal court, Rule 44 requires the Court to personally inquire into
the joint representation of co-defendants by one lawyer or one law firm and take appropriate measures to
protect each defendants' right to counsel.  The standard the District Court applies is to recognize the
presumption in favor of defendant's choice of counsel, overcome only by demonstration of actual conflict
or serious potential for conflict of interest;   but that unsupported or dubious speculation as to a conflict will12
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not suffice.  Wheat v. United States, 486 U.S. 153 (1988).  The Court cannot disqualify counsel based on
mere inferences, but must indeed make findings pointing to "a specific conflict, actual or potential."  In re
Grand Jury Proceedings, 859 F.2d 1021, 1026 (1st Cir. 1988). Cf. United States v. Garcia-Rosa, 876 F.2d
209 (1st Cir. 1989) [court refused to speculate and found no actual conflict].  Additionally, the Court is
expected to adequately consider the possibility that the government is manufacturing a conflict in order to
prevent the defendant from having a particularly able defense counsel.  Wheat v. United States, 486 U.S., at
163. Disqualification of defense counsel in  a criminal case, it should be recalled, is not immediately
appealable. Flanagan v. United States, 465 U.S. 259 (1984). Thus, if you get disqualified, your clients may
lose you as their attorney and conceivably, may not even have sufficient financial resources remaining to hire
new counsel.  Thus, disqualification of defense counsel by government prosecutors can (and is) used as a
serious tool to attempt to coerce co-defendants to give up the fight and plead guilty.  See e.g., United States
v. Gotti, 771 F.Supp. 552 (E.D.N.Y. 1991); United States v. Gotti, 782 F.Supp. 737 (E.D.N.Y. 1992),
affirmed, United States v. Locascio, 6 F.3d 924 (2nd Cir. 1993).

Post indictment in Texas state courts, the decision of the Court of Criminal Appeals in Gonzalez,
supra, sets forth the legal framework that must be utilized by a state court in resolving whether a defense
attorney can be disqualified: 

The Federal and Texas Constitutions, as well as Texas statute, guarantee a defendant in a
criminal proceeding the right to have assistance of counsel.  The right to assistance ofFN4

counsel contemplates the defendant's right to obtain assistance from counsel of the
defendant's choosing.  However, the defendant's right to counsel of choice is notFN5

absolute.  A defendant has no right to an advocate who is not a member of the bar, anFN6

attorney he cannot afford or who declines to represent him, or an attorney who has a
previous or ongoing relationship with an opposing party.  Additionally, while there is aFN7

strong presumption in favor of a defendant's right to retain counsel of choice, this
presumption may be overridden by other important considerations relating to the integrity
of the judicial process and the fair and orderly administration of justice.  However, whenFN8

a trial court unreasonably or arbitrarily interferes with the defendant's right to choose
counsel, its actions rise to the level of a constitutional violation.  Therefore, courtsFN9

must exercise caution in disqualifying defense attorneys, especially if less serious
means would adequately protect the government's interests.FN10

FN4. See U.S. Const., 6th Amend.; Tex. Const., Art. I § 10; Tex.Code
Crim. Proc. Art. 1.05.

FN5. See Ex parte Prejean, 625 S.W.2d 731, 733 (Tex.Crim.App.1981);
Powell v. Alabama, 287 U.S. 45, 53, 53 S.Ct. 55, 77 L.Ed. 158
(1932)(defendant should be afforded fair opportunity to secure counsel of
his own choice); Chandler v. Fretag, 348 U.S. 3, 9, 75 S.Ct. 1, 99 L.Ed. 4
(1954)(same); Glasser v. United States, 315 U.S. 60, 70, 62 S.Ct. 457, 86
L.Ed. 680 (1942)(same).

FN6. Wheat v. United States, 486 U.S. 153, 159, 108 S.Ct. 1692, 100
L.Ed.2d 140 (1988).

FN7. Id.

FN8. Id. at 158-60, 108 S.Ct. 1692; Webb v. State, 533 S.W.2d 780, 784
(Tex.Crim.App.1976).
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FN9. United States v. Collins, 920 F.2d 619, 625 (10th Cir.1990).

FN10. United States v. Diozzi, 807 F.2d 10 (1st Cir.1986).

In moving to disqualify appellant's counsel of choice, the government bears a heavy
burden of establishing that disqualification is justified. FN11

FN11. United States v. Washington, 797 F.2d 1461, 1465 (9th Cir.1986).

State v. v. Gonzalez, 117 S.W.3d 831, 836-837 (Tex. Crim. App. 2003) (emphasis added).

In Gonzalez, the state moved to disqualify counsel under Rule 3.08 of the Texas Disciplinary Rules
of Professional Conduct "because he had personal knowledge bearing directly on the guilt or innocence of
his client and the credibility of the State's key witness and was therefore a potential witness whose credibility
would be at issue regardless of whether he took the stand." Id. at 835. The Court stated the following, which
is directly relevant to the instant case:

Counsel may be disqualified under the disciplinary rules when the opposing party can
demonstrate actual prejudice resulting from opposing counsel's service in the dual role
of advocate-witness. Allegations of one or more violations of the disciplinary rules or
evidence showing only a possible future violation are not sufficient. In determining
whether counsel should be disqualified because counsel is a potential witness, Texas courts
use rule 3.08 of the Texas disciplinary rules of professional conduct as a guideline. The
rule does not present the disqualification standard, but does provide considerations
relevant to the determination. 

* * * 

The comments following the rule recognize that rule 3.08 sets out a disciplinary standard
and is not well suited to use as a standard for procedural disqualification but can
provide guidance in those procedural disqualification disputes where the party seeking
disqualification can demonstrate actual prejudice to itself resulting from the opposing
lawyer's service in the dual roles. The party seeking disqualification, however, cannot
invite the necessary actual prejudice by unnecessarily calling the opposing counsel as a
witness. 

Id. at 837-838 (footnotes omitted, emphasis added)

Finally, you should always remember to rely upon Stearns v. Clinton, 780 S.W.2d 216 (Tex. Crim.
App. 1989), and its progeny, because Stearns clearly supports the notion that a judge cannot arbitrarily
unappoint (i.e., disqualify) a court appointed attorney over the objection of the defendant. Furthermore, the
rationale of Stearns should apply with equal force to retained defense counsel, since it is based on the
creation of the attorney-client privilege that a court cannot arbitrarily interfere with.

C. Simultaneous And Successive Representation Of Multiple Clients 

1. Overview.

When I refer to the term simultaneous representation of multiple clients, I mean exactly that:
representation of two or more clients at the same time in one civil and/or criminal proceeding.  Successive



 I had represented client A in connection with a two year, ongoing criminal investigation that was13

running parallel to an ongoing civil RICO lawsuit.  I was not lead counsel for client A in the civil case, but
I was involved as counsel for client A in that civil RICO case.  Client A was indicted and shortly thereafter,
the civil RICO case was settled.  Months later, I filed a motion with the Court to switch from client A to
client B, who had also been involved in the civil RICO case and who was also indicted along with client A.
The motion had waivers of potential conflict of interest of client A and client B attached to the motion.  The
District Court granted the motion and then, 30 days later disqualified me (essentially on its own motion) due
to a conflict of interest.  Client A lost my services and client B lost my services, much to the amusement of
the AUSA. 

 For instance, under 18 U.S.C. Section 3057, any judge, receiver or trustee having reasonable14

grounds for believing that there is a criminal offense involving a bankruptcy proceeding shall report it to the
United States Attorney, who shall investigate the facts and report thereon to the judge and, if appropriate,
present the matter to a grand jury.  Similarly, federally chartered financial institutions, state chartered
financial institutions which are covered by FDIC insurance, and federal regulators of such financial
institutions all have regulatory obligations to report "suspected criminality" to the FBI and the United States
Attorney for the geographic area in which the financial institution is located. See e.g., 12 C.F.R. Section
21.11 (National Banks); 12 C.F.R. Section 353 (state chartered banks insured by the FDIC).

On the state side of the docket, civil forfeiture cases are frequently filed shortly after an arrest and
well before an indictment due to the 30 day filing deadline under Tex.Code Crim. Pro. art. 59.04(a)(requiring
commencement of proceedings under Article 59 "not later than the 30th day after the date of the seizure.").
Thus, parallel civil and criminal proceedings in the state arena are frequently encountered. 
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representation, on the other hand, means the representation of two or more clients in a civil and/or criminal
proceeding at different times. Although simultaneous and/or successive representation of multiple clients
has distinct advantages, it also has distinct pitfalls. I personally believe, in light of my prior experience
(personal as well as professional),  that it should be avoided by the cautious attorney. 13

2. Simultaneous Representation Of Multiple Clients.

Parallel civil and criminal proceedings commonly generate concerns over simultaneous
representation of two or more clients. Typically speaking, the civil and criminal investigations and/or
proceedings will not necessarily begin at the same time.  This holds true whether you are involved in a state
or federal criminal investigation. Indeed, the allegations of civil pleadings and/or responses and/or testimony
in civil cases (whether in the form of an answer to a complaint or motion, answers to interrogatories, and/or
testimony at depositions, hearings and/or trials) can often times generate a criminal investigation by the
federal and/or state authorities.   Coupled with the prospect of potential criminal liability lurking in the14

background of a wide variety of civil proceedings, an attorney must recognize that it is not unusual for
defendants in civil proceeding to earnestly and steadfastly deny that they violated any fiduciary duties or
were negligent, let alone admit that they violated the criminal law. The typical response from such a business
person is that he or she used his or her best business judgment in making decisions.  Generally speaking, civil
defendants are not thinking about potential criminal liability and their civil attorney is not thinking about
criminal liability.  Thus, it is not at all uncommon to see one or more defendants in a civil case approach a
single lawyer or law firm and retain that lawyer or law firm to represent two or three of them in some
complex civil case.  The civil defendants will typically represent to the civil attorney that they did nothing
wrong or illegal, if the topic is ever broached by the civil attorney.  The civil defendants seek joint counsel
for a wide variety of reasons, but most typically it is done because they are friends who want to present a
common defense while saving money by retaining only one attorney or one law firm. The civil attorney,
typically, is not even thinking about the prospect of any criminal investigation or indictment. Later, when
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a criminal investigation is commenced (and this may or may not be before the conclusion of the civil
litigation), the civil attorney representing those co-defendants in the civil case will encounter a difficult if
not impossible choice: how to juggle the interests of two or more clients in the civil case when there are
criminal overtones even if he, the civil attorney, does not undertake representation of any of his clients on
the criminal "front".  And if the civil attorney does undertake criminal representation of the same co-
defendants as he represents in the civil case (in a pre-indictment or post-indictment time frame), how will
he juggle the interests of those clients during the pendency of the criminal investigation and/or indictment?
At a minimum, counsel will have to continually re-evaluate the possible effects that choices available to one
client may have on another client, in both the civil and criminal cases.  Clearly, whether the attorney is
representing the clients only in the civil case or also in connection with a criminal investigation (and/or
indictment), there is a distinct potential for an actual conflict of interest. 

We face these same type of considerations in multi-defendant cases if we accept representation of
more than one client. While it may seem sensible for a husband and wife, jointly accused of filing a false
income tax return (for example), to retain the same counsel, there are tremendous pitfalls for the clients (as
well as us attorneys) if we accept multiple clients. 
 

3. The Potential For Conflicts Of Interest.

Although multiple representation does not per se equate with a conflict of interest, Burger v. Kemp,
483 U.S. 776 (1987), we all know that the potential can and often times does exist. In the course of a typical
criminal case, we know that if there are two clients and they are both pointing the finger at each other as the
person who pulled the trigger, we cannot represent them both. However, in the context of parallel civil and
criminal litigation, the potential for conflict of interest is not necessarily as clear cut.  Indeed, where counsel
originally undertakes joint representation of co-defendants in a civil case where there is no criminal
investigation or indictment but a criminal investigation or indictment ultimately is undertaken during the
pendency of the civil case, a conflict may well surface. In the context of simultaneous parallel civil and
criminal proceedings, an attorney can often times dispose of criminal liability via the civil lawsuit. The way
to do this is by a global settlement, discussed elsewhere in this paper.  However, the prospect of a global
settlement represents the ultimate potential conflict. An example should suffice. If client A wants to resolve
his civil and criminal liability and that resolution contains a requirement that client A makes full disclosure
of all that he knows about the parallel civil and criminal disputes and client A will implicate client B, the
attorney representing client A and B faces the irreconcilable conflict of either intentionally impeding the
efforts of client A wishing a global settlement or undertaking action which is detrimental to client B.
Opposing the desired settlement agreement would likely breach the fiduciary responsibility that the attorney
owes to client A, besides possibly increasing that client's risk of liability or potential for subsequent criminal
prosecution.  And, of course, negotiating the settlement for A may expose client B to damaging evidence
from client A. Withdrawal of representation from one client is one way of eliminating the ethical conflict
that the attorney faces, but this course of action is not always practical or sufficient.  For example, the
attorney may have been retained for the multiple clients at the expense of their corporate employer, or indeed
at the expense of one of two co-defendants in the civil case.  Retaining individual counsel may simply not
be economically feasible for one or both of them.  Another consideration is every man's right under the 6th
Amendment to retain counsel of his or her choice.  Clients may be unwilling to release a hot-shot lawyer or
one that they have known for years.  Withdrawal of counsel from one co-defendant or from both co-
defendants may result in focusing attention on the reasons for the withdrawal, which may give plaintiff's
counsel in the civil case and/or the investigator/prosecutor in the criminal proceeding a clue that there is in
fact a conflict of interest between client A and B.  This could trigger a grant of use immunity by the
prosecutor as to client A to ascertain what A knows about client B, or vise versa.  Furthermore, it is not clear
that withdrawal from client A or client B will solve the conflict, as the attorney may have learned
information from client A that is detrimental to client B and vise versa.  The attorney's continued



 Even then, there can be real disputes regarding what information the attorney learned during his15

representation of each client, thus making limited disclosures at the request of the client, as tactical
maneuvers, extremely difficult.
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representation of either client may be prejudicial to both clients. The solution then may be to obtain an
effective waiver of any potential conflict of interest from both clients.  See United States v. Fahey, 769 F.2d
829 (1st Cir. 1985) [a potential conflict of interest is not a per se violation of defendant's 6th Amendment
right].  Obtaining a waiver of any potential conflict of interest, however, is seldom in the government's
interest and will normally be opposed by the government in a criminal investigation and/or post-indictment
setting because, as we all know, multiple defendants represented by the same attorney may be perceived as
acting as a "common front", hindering the government's efforts to make deals or grants of immunity in return
for testifying against the co-defendant. 

In the event that an attorney engaged in multiple representation survives disqualification by plaintiff's
counsel and/or the state or federal prosecutor, the attorney may face one more hurdle: the co-defendants
themselves in post-conviction attack or in a malpractice suit for breach of fiduciary duties and deceptive trade
practices.  For an example of a multiple representation case resulting in constitutionally ineffective assistance
of counsel, see Thomas v. Foltz, 818 F.2d 476 (6th Cir. 1987).

4. Successive Representation Of Multiple Clients.

Successive representation of a number of clients who are co-defendants or otherwise implicated in
parallel civil and criminal proceedings is somewhat different from simultaneous representation of multiple
clients because there is no dual representation of two clients during any one time period.  The situation
most frequently arises when an attorney (Attorney #1) represents one defendant in a civil proceeding
(defendant A) and then, upon the advent of a criminal investigation and/or indictment involving a number
of defendants ( A, B, C and D), Attorney #1 ceases his civil representation of client A and undertakes
representation of client B in the criminal case.  Client A, in the meantime, hires new counsel (Attorney #2)
to represent him in both the civil and criminal cases. 

In this situation, Attorney #1 faces obstacles almost as formidable as those involved in simultaneous
representation of multiple clients. First, Attorney #1 has presumably (but not necessarily) gleaned
information from client A that may be able to be used by him in his defense of Client B. This would depend,
in part, upon whether the topics involved in the civil case are sufficiently similar to those involved in the
criminal investigation and/or indictment.  If information from client A has been obtained by Attorney #1 that
would be detrimental to Client A and beneficial to Client B, there may be a conflict of interest. Admittedly,
Client A can waive the conflict, but a federal judge is not bound to accept that waiver in a pre-indictment
setting or even after indictment.  Wheat v. United States, supra.  Furthermore, Attorney #1 may be tempted
to use that information detrimental to Client A to assist Client B in extricating himself from the civil and/or
criminal cases.  This poses true ethical problems, for even if the client signed a waiver of conflict of interest
as to Attorney #1, Attorney #1 is still under fiduciary duties to Client A as well as Client B.  How does
Attorney #1 fulfill his duty to Client B without utilizing the information helpful to client B that he learned
from Client A?  Conversely, how does Attorney #1 fulfill his duty to former Client A while using the
information he obtained from client A to assist Client B?  It is truly a morass, unless the attorney has NOT
learned information from A that would be helpful to B and that is NOT harmful to A.   It is only in this15

narrow category of cases that I believe that simultaneous representation should be seriously considered, let
alone undertaken. 

Of course, if successive representation is undertaken in civil or criminal proceedings, there always
exists the possibility of disqualification. And in this situation, the former client (client A) can also move to



 In Spain, supra at 134, the Court stated:16

When a district attorney prosecutes someone whom he previously represented in the same
case, the conflict of interest is obvious and the integrity of the prosecutor's office suffers
correspondingly. Moreover, there exists the very real danger that the district attorney would
be prosecuting the defendant on the basis of facts acquired by him during the existence of
his former professional relationship with the defendant. Use of such confidential knowledge
would be a violation of the attorney-client relationship and would be clearly prejudicial to
the defendant.

 See Munguia v. State, 603 S.W.2d 876, 878 (Tex.Crim.App.1980) (county attorney who had17

represented defendant on prior rape charges was not disqualified from prosecuting him for current aggravated
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disqualify the attorney from representing client B if the matters upon which the attorney represented client
A are substantially related to the matters upon which the attorney currently represents client B.  Thus,
without client A's consent, there is no future in simultaneous representation.

Clearly, the decision to represent more than one client in a multi-defendant case (and/or where there
is a parallel civil and criminal investigation) should not be made lightly.  The chances of facing enormous
ethical conflicts and possible disqualification after expending considerable time and client money are
certainly great.  Complete candor and detailed explanations to the respective clients on any potential conflicts
is paramount. Proceed in this area with caution.  

D. Disqualification Of Prosecutors.

In Texas, the elected district or county attorney “shall represent the state in all criminal cases in the
district courts of his district and in appeals therefrom, except in cases where he has been, before his election,
employed adversely.” See Tex. Code Crim. Proc., art. 2.01.  The office of a district attorney is
constitutionally created and protected; thus, the district attorney's authority “cannot be abridged or taken
away.” See State ex rel. Eidson v. Edwards, 793 S.W.2d 1 (Tex. Crim. App. 1990). In Edison, the Court of
Criminal Appeals held that a trial judge could not prevent the elected district attorney and his staff from
participating in the prosecution of any case properly brought in that jurisdiction. The Court noted that
disqualification or recusal of an elected district attorney constructively removes the district attorney from
his elected office in violation of Tex. Gov't Code, Section 41.102 and Tex. Local Gov't Code, Sections
87.013 and 87.018(a)  Id. at 793 at 5. Edison went on to note that if there is a conflict of interest on the part
of the district attorney or his staff, the responsibility to recuse themselves is theirs and not that of the trial
judge, and if they do not recuse themselves, the remedy is by appeal. Id. at 6-7. And, in State ex rel. Hill v.
Pirtle, 887 S.W.2d 921, 927 (Tex.Crim.App.1994), the Court held that “[a] trial court may not disqualify a
district attorney or his staff on the basis of a conflict of interest that does not rise to the level of a due-process
violation.”

Thus, if a prosecuting attorney has formerly represented the defendant in the “same” criminal matter
as that currently being prosecuted, he is statutorily disqualified under Tex. Code Crim. Proc. art. 2.01. This
is an obvious and actual conflict of interest, Ex parte Spain, 589 S.W.2d 132, 134 (Tex.Crim.App.1979),16

that constitutes a due process violation. Id.; Ex parte Morgan, 616 S.W.2d 625, 626 (Tex.Crim.App.1981).

Where, however, a defendant claims that a prosecutor has a conflict of interest that does not involve
prior representation of the defendant in the same criminal case, the rule is different. In that situation, a
prosecutor is not automatically disqualified from prosecuting a person whom he had previously represented,
even when it is for the same type of offense.  Rather, the rule in this situation is that "a due-process violation17



rape charges); Reed v. State, 503 S.W.2d 775, 776 (Tex.Crim.App.1974) (special prosecutor not disqualified
even though he had previously represented defendant and had knowledge of his prior criminal record where
that knowledge was acquired by virtue of his former position as an assistant county attorney).

 Landers discussed In re State ex rel. Young, 236 S.W.3d 207, 212 n. 23 (Tex.Crim.App.2007),18

where the Court noted that 

We have held in the context of a violation of another disciplinary rule, for example, that
before he can demonstrate a violation of due-process, a defendant must establish “actual
prejudice,” not just the threat, however genuine (as the court of appeals fashioned its rule
here), of prejudice. See House v. State, 947 S.W.2d 251, 253 (Tex.Crim.App.1997) (“[I]f
a defendant cannot show actual prejudice from an alleged disciplinary rule violation by the
State, then he will not be entitled to relief ....”).

Landers also noted that in Gonzalez v. State, supra, that the Court had held that in the context of a
disqualification of defense attorney, "allegations of one or more violations of the disciplinary rules or
evidence showing a possible future violation are not sufficient." Cf. Gonzalez v. State, 117 S.W.3d 831, 837
(Tex.Crim.App.2003) ( “Allegations of one or more violations of the disciplinary rules or evidence showing
only a possible future violation are not sufficient” to justify attorney disqualification). Landers contains an
extensive discussion of the law and is an excellent starting point for any motion to disqualify or recuse a
prosecutor. 

 Landers also discussed Rule 1.09 -- "substantially related" matters, noting that the Texas Supreme19

Court had held that "two matters are ̀ substantially related' within the meaning of Rule 1.09 when a genuine
threat exists that a lawyer may divulge in one matter confidential information obtained in the other because
the facts and issues involved in both are so similar," citing In re EPIC Holdings, 985 S.W.2d 41, 51 (Tex.
1998), and stated that "[i]n the context of criminal matters, a prosecutor cannot be disqualified from
prosecuting a former client if the criminal trials are not closely or substantially related." Id. at 306-307.
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occurs only when the defendant can establish “actual prejudice,” not just the threat of possible prejudice to
his rights by virtue of the district attorney's prior representation. Landers v. State, 256 S.W.3d 295, 305 (Tex.
Crim. App. 2008). In Landers, the defendant attempted to disqualify the elected district attorney who was
prosecuting her for a current murder and intoxication manslaughter case because that district attorney had
defended her three years earlier in a prior intoxication-assault case that had been reduced to a DWI. The trial
court denied the motion to disqualify. Landers stated the rule as follows: 

We hold that a prosecutor may not be disqualified from prosecuting a criminal action in this
State unless and until the trial court determines that an actual conflict of interests exists. In
this context, an “actual conflict of interests” is demonstrated where a District Attorney or
a member of his or her staff has previously represented the defendant with regard to the
charges to be prosecuted and, as a result of that former attorney-client relationship, the
prosecution has obtained confidential information which may be used to the defendant's
detriment at trial.

Landers, supra at 305 (footnotes omitted).18

Landers also noted that this two prong test was different from that employed in civil cases in Texas,
where a civil attorney can be disqualified merely upon a showing that the attorney had previously represented
the adverse party in "a substantially related matter" under Rule 1.09(a)(3) the Texas Disciplinary Rules of
Professional Conduct. Id. at 305-306.19



 The Guerra Court noted that in Ganger, the defendant was prosecuted by the same lawyer who20

was representing Ganger’s wife during a pending divorce, which included the same conduct for which
Ganger was being prosecuted. 379 F.2d at 711.  Declaring the subsequent conviction invalid, the Fourth
Circuit stated that "[s]uch a conflict of interest clearly denied Ganger the possibility of a fair minded exercise
of the prosecutor’s discretion.”  379 F.2d at 712. "Because of the prosecuting attorney's own self-interest in
the civil litigation, "he was not in a position to exercise fair-minded judgment with respect to (1) whether
to decline to prosecute, (2) whether to reduce the charge to a lesser degree of assault, or (3) whether to
recommend a suspended sentence or other clemency." 379. F.2d at 713. Accordingly, the Fourth Circuit
concluded: 

Representing Ganger’s wife in the divorce proceeding suggests the strong possibility that
the prosecuting attorney may have abdicated to the prosecuting witness (Ganger’s wife) in
the criminal case the exercise of his responsibility and discretion in making charge
decisions. If she did not actually make the decision to prosecute for felonious assault,
certainly her interests were influential and those conflicting interests may have impeded
appropriate plea bargaining.

379 F.2d at 713.

 The fact that a prosecutor does not like your client will not cut the mustard. See e.g., Gonzalez v.21

State, 115 S.W.3d 278, 286 (Tex. App. - Corpus Christi 2004, no pet.) (trial court properly refused to
disqualify district attorney where defendant had physically assaulted an assistant prosecutor and the district
attorney announced that any attack on personnel of his office would be considered a personal attack on him
and that he would prosecute the case himself because this did not establish a due process violation); Fluellen
v. State, 104 S.W.3d 152, 161 (Tex. App.-Texarkana 2003, no pet.) (fact that the defendant had been
involved in a shouting match with the prosecutor over a minor traffic incident did not require the prosecutor’s
disqualification); Hanley v. State, 921 S.W.2d 904, 909 (Tex. App - Waco 1996, pet. ref’d) (defendant failed

24

Despite the above, you should be aware of In Re Guerra, 235 S.W.3d 392 (Tex. App.-Corpus Christi
2003, no pet.). There, the Court of Appeals upheld the district court's disqualification of the district attorney
and the appointment of a attorney pro tem to assist the grand jury in its investigation of the district attorney's
alleged criminal actions. This case thus appears to provide limited authority to a district court to disqualify
or recuse a district attorney. According to the Guerra Court, a prosecutor’s primary duty is not to convict but
to see that justice is done. TEX. CODE. CRIM. PRO. art. 2.01.  “In this regard, any interest that is
inconsistent with the prosecutor’s duty to see that justice is done is a conflict that could potentially violate
a defendant’s right to fundamental fairness.”  In re Guerra, 235 S.W.3d 392, 430 (Tex. App. -Corpus Christi
2007, no pet.). "For example, if a prosecutor has a financial stake in the outcome of a prosecution, the
conflict between that interest and the duties of the public office clearly presents constitutional concerns.”
Id. At 430-31 (citing Ganger v. Peyton, 379 F.2d 709 (4  Cir. 1967)).th 20

The concept of a "disinterested prosecutor" is one that we should not forget, although the basis of
that right is not crystal clear. The Court of Criminal Appeals, in Ex parte Reposa, 2009 WL 3487455 at 10-11
(Tex. Crim. App. October 28, 2009)(not designated for publication) concluded that a prosecutor may be
disqualified on the basis of lack of disinterest when a defendant demonstrates that an actual conflict of
interest exists which prejudices the defendant "in such a manner as to rise to the level of a due process
violation." Id. at *10. Therefore, a defendant who moves to disqualify a prosecutor must show (1) that the
prosecutor harbors a lack of disinterest to such a degree that it creates a conflict of interest, and (2) that the
defendant suffers a due process violation as a result.  Id.; see Gonzalez, 117 S.W.3d at 839 ("a party seeking
to disqualify the opponent's attorney for a violation of an ethical rule must demonstrate that such a violation
will result in actual prejudice to the moving party").21



to prove that prosecutor’s purported "prejudice" and "predisposition" against him rose to the level of a due
process violation); State ex rel. Hilbig v. McDonald, 877 S.W.2d 469, 470 (Tex. App. -San Antonio 1994)
(trial court abused its discretion by disqualifying the prosecutor "not because he had found that the district
attorney’s office had, in fact, committed any misconduct, but simply because allegations of misconduct had
been made"); Offermann v. State, 742 S.W.2d 875, 876 (Tex. App. -San Antonio 1987, no pet.) (rejecting
defendant’s contention that prosecutor was not sufficiently disinterested because he harbored a “personal
grudge.” Donald v. State, 453 S.W.2d 825, 827 (Tex. Crim. App. 1969) (mere presence of a district attorney
on bank board of directors did not create conflict of interest where bank was not “in any way connected with
the transactions involved” in the fraud prosecution).
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III. Conclusion.

Whether to file a motion to recuse or disqualify a judge or a prosecutor may or may not be an easy
decision, depending upon the facts and circumstances. The ramifications of any such motion, whether you
file it under seal (to protect the judge or the prosecutor, and to a certain extent, yourself) or not, may not be
worth the potential benefits to your client. You may also personally incur the wrath of the judge or
prosecutor, for whatever that may or may not be worth. However, there are definitely situations where you
may need to do so. Conversely, where a judge or a prosecutor attempts to disqualify you, you need to
seriously consider getting TCDLA involved, as the Strike Force may be able to assist and an overzealous
judge or prosecutor may back down when TCDLA stands by your side. By conducting ourselves always
within the ethical rules, we can hopefully avoid the distraction that such motions can entail.
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DISTRICT COURT

NUECES COLINTY. TEXAS

MOTION FOR RECUSAL

TO THE HONORABLE MARK LUITJEN, ruDGE PRESIDING:

COME NOW the Defendant, MAURICIO CELIS, by and through his newly rerained ',lead

counsel" of record for post trial matters, David L. Botsford, and pursuant to Rules lga & lgb,

Texas Rules of Civil Procedure, the Fourteenth Amendment to the United States Constitution;

Article 1, Sections l0 and 19 of the Texas Constitution, and Canons 1,2 and3 of the Code of

Judicial Conduct, presents this his Motion For Recusal, and as grounds therefore, would show this

Court the following: = Eg H
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Defendant Celis respectfully seeks the recusal of the Honorable Mark Hri,i"X *n,
A " F  Tpresided over the trial in the above styled and numbered causes. Recusal is sought not merely in

connection with Defendant Celis' timely filed Motion For New Trial (filed in the above styled

and numbered causes), but also in connection with all further proceedings regarding Defendant

Celis, including his Application For Writ of Habeas Corpus which has been filed challenging the

amount and conditions of Defendant Celis' bond pending appeal in the above styled and

numbered causes. As grounds for recusal, the attached affidavits reflect that Judge Luitjen is

biased against Defendant Celis and his counsel and in favor of the State and should be recused

not merely under the statutory scheme, but also as a matter of due process and due course of law.
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as well as under Canons l, 2 and 3 of the Code of Judicial Conduct.r Additionally, because

Defendant Celis seeks a new trial on the basis of Judge Luitjen's bias against Defendant Celis

and his counsel and in favor of the State, Judge Luitjen should not preside over or be involved

in the resolution of Defendant celis' Motion For New Trial.

Rule l8a, Texas Rules of Civil Procedure, which is entitled "Recusal or Disqualification

of Judges", states, in pertinent part, that:

"(a) At least ten days before the date set for trial or other hearing in any court
other than the Supreme Court, the Court of Criminal Appeals oi the court of
appeals, any party may file with the clerk of the court u *otiott stating grounds
why the judge before whom the case is pending should not sit in the case. The
grounds may include any disability of the judge to sit in the case. The motion
shall be verified and must state with particularity the grounds why the judge
before whom the case is pending should not sit. The motion shall be made on
personal knowledge and shall set forth such facts as would be admissible in
evidence provided that facts may be stated upon information and belief if the
grounds of such belief are specifically stated.

(b) On the day the motion is filed, copies shall be served on all other parties or
their counsel of record, together with i notice that movant expects the motion to
be presented_to the judge three days after the filing of zuch motion unless
otherwise ordered by the judge. Any other party may file with the clerk an
opposing or concurring statement at any time before the motion is heard.

(c) Prior to any further proceedings in the case, the judge shall either recuse
himself or request the presiding judge of the administati-ve judicial district to
assign a judge to hear such motion. If the judge recuses himself he shall enter

il.

' In this connection, Defendant Celis asserts that the due course of law provision of Article
I, Section 19 of the Texas Constitution provides more protection to him in tir" *"u of impartialjudges and judicial bias than that afforded by the due piocess clauses of the Fifth and Fourteenth
Amendments to the Constitution of the United States. See e.g., pena v. State,226 S.w.3 d 634(Tex. App. -- waco 2007), reversed on other grounds, pena v. state,_ s.w.3d _ (Tex.
Crim. App. 2009XPD-1411-07, delivered April g ,2006).



an order of recusal and request the presiding judge of the administrative judicial
district to assign another judge to sit, and shall make no further orders and shall
take no further action in the case except for good cause stated in the order in
which such action is taken.

(d) If the judge declines to recuse himself, he shall forward to the presiding judge
of the administrative judicial district, in either original form or ..rtifi.d ropv, *
order of referral, the motion, and all opposing *d corrurring statements. Except
for good cause stated in the order in which further action is iaken, the judge shall
make no further orders and shall take no further action in the case after filing of
the motion and prior to a hearing on the motion. The presiding judge ofth"
administrative judicial district shall immediately set a hearing befoie himself or
some other judge designated by him, shall cause notice of such hearing to be given
to all parties or their counsel, and shall make such other orders including orders
on interim or ancillary relief in the pending cause as justice may require."

Rule 18b, Texas Rules of Civil Procedure, which is entitled Grounds for Disqualification

or Recusal of Judges, states in pertinent part that:

"(2) Recusal

A judge shall recuse himself in any proceeding in which:

(a) his impartiality might reasonably be questioned;

(b) he has a personal bias or prejudice concerning the subject mafier or a party,
or personal knowledge of disputed evidentiary facts concerning the proceeOing.-

These statutes, including the ten day time frame of Rule 18a(a), have been held to be applicable

to criminal cases. See e.g., Arnold v. State,853 S.W.2 d 543 (Tex.Crim.App.l993) ; DeBlanc v.

State,799 S.w'2d 701,705 (Tex.Crim.App.1990) . See also McClenan v. State,66l S.w.2d 10g,

109 (1983)(addressing recusal under prior statute and prior to that point in time when Rule 1ga

and Rule l8b were held applicable to criminal cases).

III.

Because this motion is being filed well before 'oten days before the date set for trial or



other hearing" in this matter, this motion is timely filed pursuant to Tex.R.Civ. proc. lga(a).

IV.

APPLICANT'S RIGHT TO A HEARING IN THE EVENT JUDGE LUITJNN DOES
NOT RECUSA HIMSELF

Because this motion is verified and states "with particularity the grounds why the judge

before whom the case is pending should not sit," and is "made with personal knowledge,, or

"facts "' stated upon information and belief [where] the grounds of such belief are specifically

stated" pursuant to Rule 18a(a), supra, Defendant Celis is entitled to an evidentiary hearing in

the event Judge Luitjen does not recuse himself.

V.

THE ATTACHED AFFIDAVITS

Although Defendant Celis incorporates by reference all of the attached affidavits to

support this motion, in order to give the Court a "flavor" of what the affidavits reflect. the

following is proffered.

a' Juror Rogelio Perez "was surprised by the actions of' the Judge and concluded that

"[b]ased on what I heard and saw, I thought that it was obvious that Judge Luitjen was biased

against Mauricio Celis". According to what Perezsaw and heard, and ,,based on the manner in

which Judge Luitjen spoke to attorneys for Celis," Perez "noticed that Judge Luitjen was

bothered by the Mexican witnesses that were used by the defense." Perez concluded that ',Judge

Luitjen was more positive towards the prosecution" and "often acted as if he (Judge Luitjen)

wanted to be somewhere else when the defense put on some of their witnesses.,, (explanation in

original).

b' Juror Rosa Rasmussen was also "surprised by the actions" of Judge Luitjen. According



to Rasmussen, "based on what I heard and saw, I thought it was obvious that Judge Luitjen was

biased against Mauricio Celis." According to Rasmussen, "fd]uring deliberations, all of the jurors

talked about how Judge Luitjen was obviously biased against Mauricio Celis and Celis, defense

team." "All of the jurors said that they noticed this." Judge Luitjen's negativity towards Celis

"was evident in the maruler in which Judge Luitjen spoke with defense attorney Tony Canales,,

and "was further evident in the facial expressions that Judge Luitjen used while dealing with or

talking to the defense'" Rasmussen believed "that Judge Luitjen was more positive towards Carlos

Valdez and the prosecution."

c. Juror Eric Chavez concluded that "[b]ased on what I heard and saw during the Celis

trial, I believed that it was obvious that Judge Luitjen was biased against Mauricio Celis.,,

According to Chavez, Judge Luitjen "often seemed as if he (Luitjen) was not.listening when the

defense put on some of their witnesses" and that Judge Luitjen, "based on the manner in which

(he) spoke to Tony Canales and other attorneys for Mauricio Celis" "seemed upset by the

Mexican witnesses that were used by the defense."

d. Juror Noe Adame was also "shocked by the manner that the Judge" "ran his

courtroom." According to Adame, "Judge Luitjen favored the prosecution from the start" and

Adame concluded that "Judge Luitjen was biased against Mauricio Celis." Adame based these

conclusions "on the way that Judge Luitjen spoke to the defense attorneys, especially Tony

Canales, and the tone of voice that Judge Luitjen used when talking to the defense.,, Adame also

opined that "[t]he body language that Judge Luitjen displayed while talking to the defense

attorneys or listening to the defense witnesses was even negative." Thus, "[i]t was simply clear

that the judge was against Celis from the start." Adame, like Juror Rasmussen. stated that



"[w]hen all of the jurors started the deriberations, we talked about

carlos Yaldez and the prosecution" and that "each juror seemed

against Mauricio Celis."

how Judge Luitjen favored

to agree that the judge was

e. Juror Juan Resendez also "believed that Judge Luitjen was slightly biased against

Mauricio Celis and the defense attorneys representing Celis." This conclusion was ,,based on the

fact that Judge Luitjen was rude when he spoke to the defense attorneys" and that "Judge Luitjen

was rude to the defense attorneys whenever (he) would respond to the defense's objections." He

too concluded that "Judge Luiden appeared bothered when the defense's witnesses frorn Mexico

testified because of their lack of knowledge of the English language and the translation problems

that this caused."

f. Juror Ismael Vera concluded that Judge Luitjen "favored the prosecution" and that

"[b]ased on what I heard and saw, I think Judge Luitjen was biased against Mauricio Celis." She

felt "this *uy il""urrse of the manner and tone of voice that Judge Luitjen used when speaking

to defense attorney Tony Canales and the other defense attorneys" and concluded "[i]t was

evident in the facial expressions that the judge had when talking to the defense team.,, She also

concluded that "Judge Luitjen always seemed to choose in favor of the prosecution when dealing

with motions and objections."

g. Juror Roseanne Vega also "noticed that it seemed as if the judge"..."was biased against

Mauricio Celis and Celis' attorneys." According to Vega, "[b]ased on what I heard and saw

during the trial, I noticed that Judge Luitjen ruled against the defense when he ruled on

objections, no matter what the objection was." "In contrast, I noticed that at times during the trial,

it appeared that Judge Luitjen was biased in favor of the prosecution." Vega also thought ,,that



Judge Luitjen was in a hurry to get the trial over with while the defense was putting on their

case" and "seemed to rush the defense team while putting on their case." She did "not know why

Judge Luitjen was in such a rush to end the trial," but "thought that Judge Luitjen was ready to

end the case so that he (Judge Luitjen) could leave."

Even disregarding the attached affidavits of members of Celis' defense team, the juror

affidavits paint an exceedingly alarming and disturbing picture of judicial bias and a lack of

judicial impartiality. Indeed, any rational person would conclude, based on these seven (7) juror

affidavits, that at least seven (7), if not all twelve (12), jurors believed Judge Luitjen was biased

against Defendant Celis and in his counsel and in favor of the State. In and of themselves, these

seven (7) juror affidavits reflect that Judge Luitjen totally failed to comply with the dictates of

Canons 1,2 and 3 of the Code of Judicial Conduct. They also unequivocally reflect that Judge

Luitjen failed to afford Defendant Celis his constitutional rights to an impartial and unbiased

judge, a reliable jury verdict, due process of law, due course of law, and to a fair trial.2

VI.

ASSERTIONS AND FACTS

Defendant Celis asserts that Judge Luitjen (who was appointed to hear these cases) should

recuse himself from handling any and all further proceedings in any case relating to Defendant

_ 
' Additionally, Judge Luitjen's bias against him and his counsel operated to deprive

Defendant Celis of his state and federal constitutional rights to effective asiistattce of counsel,
as said rights are guaranteed by the Sixth and Fourteenth Amendments to the Constitution of the
United States and Article I, Section 10 of the Texas Constitution. See e.g., Bethany v. State, tl4
S.W.2d 455, 462 (Tex. App.- Houston [14th Dist.] 1991)(stating thai "[w]here a trial judge
abandons his position as a neutral arbiter and takes on the role of an advocate," [our ryrt"*1
"cannot function and fairness is lost" and that "[w]here the court...inferfer[s] with the aUitity oi
an accused's counsel to conduct the defense, the accused is denied his right to effective assistance
of counsel. ")(explanation added).



Celis because "he has a personal bias or prejudice concerning" both parties -- Defendant Celis

(and his counsel) and the State -- and because "his impartiality might reasonably be questioned."

Both of these grotinds are supported by the attached affidavits, which include seven (7) of the

twelve (12) jurors who sat in judgment of Defendant Celis in these cases, as well as additional

affidavits from members of Celis' defense team (the contents of which are incorporated herein

by reference). These grounds are also reflected by the partial transcripts of portions of the trial

attached hereto, as more fully related below. Additionally, under the Code of Judicial Conduct.

Judge Luitjen should also recuse himself.3

. 
' The following provisions of the Code of Judicial Conduct also dictate that Judge Luitjen

should recuse himself, in part due to the allegations of Defendant Celis' Motion For New Trial
filed in these cases:

(1) Cannon 1, which provides:

An independent and honorable judiciary is indispensable to justice in our
society. A judge should participate in establishing, maintaining, and enforcing
high standards of conduct, and should personally observe those standards so
that the integrity and independence of the judiciary is preserved. The
provisions of this Code are to be construed and applied to further that objective;

(2) Cannon 2, which provides, in pertinent part:

A. A judge shall comply with the law and should act at all times in a manner
that promotes public confidence in the integrity and impartiality of the
judiciary; and

(3) Cannon 3, which provides, in pertinent part:

B. Adjudicative Responsibilities.

(1) A judge shall hear and decide matters assigned to the judge except those in
which disqualification is required or recusal is appropriate.

(5) A judge shall perform judicial duties without bias or prejudice.



While it might be reasonable for a judge to conclude that he was NOT biased despite the

factual observations and conclusions of attorneys and investigators for the defendant on trial,

affidavits from jurors are an entirely different matter. The seven (7) jurors whose affidavits are

attached hereto have no dog in this hunt, and have previously convicted Defendant Celis of 14

of the 22 counts of the two indictments submitted to them. Despite the need for a judge to be

impartial, it is clear from these affidavits that Judge Luitjen did not pass that acid test from the

perspective of seven (7) of the twelve (12) jurors, let alone from the perspective of members of

the defense team' Having displayed his bias against the Defendant and his counsel and for the

State of Texas to the point where seven (7) jurors concluded that he was biased and impartial,

Judge Luitjen should recuse himself or be recused if he does not voluntarily recuse himself. And

given the allegations of those seven (7) affidavits, Judge Luiden's "impartiality might reasonably

be questioned," also justifuing his recusal.

Indeed, in light of the affidavits attached, as well as the issues raised in Defendant Celis,

Motion For New Trial and Application For Writ Of Habeas Corpus [contesting the vindictive

actions of Judge Luitjen in sua sponte increasing the amount of Defendant Celis bond from a

(6) A judge shall not, in the performance of judicial duties, by words or
conduct manifest bias or prejudice, including but not limited to bias or prejudice
based upon race, sex, religion, national origin, disability, age, sexual orientation
or socioeconomic status, and shall not knowingly permit staff, court officials and
others subject to the judge's direction and control to do so.

(9) A judge should dispose of all judicial matters promptly, efficiently and fairly.

The language highlighted above fully supports the recusal of Judge Luitjen, given the allegations
and proof attached to Defendant celis' motion for new trial.



total (on these two cases) of $15,000 prior to triala to $700,000 on appeal, imposing "full home

confinement" with electronic monitoring as a condition of the appeal bond after the jury

recommended community supervision, and as ordering 360 days confinement as a condition of

community supervision when the maximum allowable under the statute is 180 days5], it is clear

that Judge Luitjen should recuse himself because "his impartiality might reasonably be

questioned" if he continues to be involved in these cases and attempts to rule on Defendant Celis'

Motion For New Trial and Application For writ of Habeas corpus.

There are few characteristics of a judiciary more cherished and indispensable to justice

a Defendant's bond in Cause No. 07-CR-4046-E was set at $15,000, and the bond in Cause
No' 08-CR-1365-E was set at $0, according to the docket sheets. At the same time, it should be
noted that Defendant Celis also had the following charges with the following bonds set prior to'the 

commencement of the instant trial on these two cases:
w:

Cause No. 07-CR-4047 Bond $15,000;
Cause No. 07-CR-4048: Bond $15,000;
Cause No. 07-CR-4049: Bond $ 5,000; and
Cause No. 08-CR-1366: Bond: $ 0.00

Thus, prior to the trial of the two instant cases, Defendant Celis had posted a total of $50,000 in
bonds to secure his appearance. He has made each and every appearance mandated of him and
no motion to revoke any of his bonds was ever made by the State.

t It should be noted that the Presentence Investigation Report recommended lg0 days
confinement as a condition of community supervision. Judge Luitjen sua sponte asked the State
if they were satisfied with 180 days confinement (to whici counsel for Defendant Celis voiced
an objection to Judge Luitjen's effort to assist the State), and the State asked for 3.5 years
incarceration as a condition of community supervision. Wiile Judge Luitjen did not impose the
3'5 years requested (by hi.s prompting) by the State, he nevertheless ixceeded the ,tututory
maximurn of 180 days confinement facially authorized by Article 4L.l2,Section I2(a),Vernonis
Altn. C.C.P. While the State cited Kesaria v. State,l89 S.W.2d 279 (Tex. Crim. App. 2006) as
authorizing consecutive terms of 180 days of incarceration as conditions of- lommunity
supervision, Kesaria specifically noted that there had not been any constitutional issues presentei
to the Court of Criminal Appeals regarding the imposition of 36d days confinement. In this case,
Defendant Celis did raise constitutional objections under separation of powers and due process,
so Kessria is not necessarily controlling.

t 0



than the characteristic of impartiality. Congress has mandated that justice must not only be

impartial, but also that it must reasonably be perceived to be impartial when it enacted 2g U.S.C.

Section 455(a). As the Supreme Court noted in Liljeberg v. Health Servs. Corp.,486 U.S. g47,

859-60 (1988), the purpose of Section 455(a) is "to promote public confidence in the integrity

of the judicial process." There can be little doubt that the Texas Supreme Court had the same

goal when it enacted Rule l8b in 1988. Judge Luitjen should review the facts reflected in the

attached affidavits and then voluntarily recuse himself because a reasonable person, objectively

viewing the facts, might reasonably question Judge Luitjen's impartiality in these cases and

because he has a bias against Defendant Celis and his counsel and in favor of the State. Failing

that, Judge Luitjen should refer this matter to the Presiding Judge of the Administrative Judicial

District to assign another judge to sit and hear this Motion For Recusal.

Indeed, Tex.R.Civ" Proc. 18b(2)6 provides, inter alia, that, "A judge shall recuse himself

in any proceeding in which: (a) his impartiality might reasonably be questioned; (b) he has a

personal bias or prejudice concerning the subject matter or a party...." (emphasis added). In

determining whether Judge Luitjen's impartiality might reasonably be questioned so as to require

recusal, the proper inquiry is whether a reasonable member of the public at large, knowing all

the facts in the public domain concerning the judge and the case, would have reasonable doubt

that the judge is actually impartial. Burkett v. State,l96 S.W.3d gg2, gg6(Tex.App.-Texarkana,

2006.); Rogers v. Bradley,909 S.W.2d 872, 880 (Tex. 1995)(statement of Enoch, J.); potashnick

v' Port City Constr. Co.,609F.2d1101, 1l1l (5th Cir. 1980); see also Litetqtv. United States,

6 As noted above, the rules of civil procedure govern the recusal and disqualification of trialjudges in criminal cases. Arnold v. state, g53 s.w.2d 543, 544 (Tex.crim.Rpp. 1993).
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510 U'S' 540, 557 (1994)(Kennedy, J., concurring, joined by Blackmun, Stevens, and Souter,

lJ)(recusal "is triggered by an attitude or state of mind so resistant to fair and dispassionate

inquiry as to cause a party, the public, or a reviewing court to have reasonable grounds to

question the neutral and objective character of a judge's rulings or findings."). Rule lgb calls

upon the judge - in the first instance - to assess his impartiality and a reasonable doubt is

resolved in favor of recusal. Ex parte Ellis, 275 S.w.3d 109, 133 (Tex.App.-Austin,

2008)(Patterson, J., dissenting). Judge Luitjen's conduct in this proceeding more than meets the

standard embodied in Rule l8b(2)(a), as well as Burkett and its progeny.T

As recounted above, seven (7) of the twelve (12) jurors believe that Judge Luitjen clearly

exhibited his bias against Defendant Celis and his counsel and for the State of Texas. The

conclusions of those seven jurors are reinforced by the affidavits of Defendant Celis' defense

team also attached- Additional evidence of bias is reflected by the transcripts of portions of the

trial attached hereto, which demonstrate that Judge Luitjen, despite the jury's recommendation

of community supervision, ordered Defendant Celis to be confined to his home under ,'full house

arrest" with electronic monitoring8 as a condition of his appeal bond (and sua sponte raised

7 Defendant Celis asserts that the proper standard should be essentially identical to that
embodied within 28 U.S.C. Section 445(Q, to wit: if a reasonable man knew of all the
circumstances, would he would harbor doubt about the judge's impartiality. See e.g., United
States v' Hines, 696 F.2d 722, 728 (10th Cir. 1982); RobLrts v. Baifar, 625 F.2a, ni ng 6tttCir. 1980)); Chitimacha Tribe of Louisiana v. Harry L. Laws Co.,690 F.2d 1 157,1165 (5th dir.
1982)' This is a standard that was actually discussed by the Court of Criminal Appeals in
McClenanv. State,661 S.w.2d 108, 109 (1983), when deating with recusal prior to the decision
to apply Rule 18a and Rule 18b to criminal cases. "Under section 455(a), itr".1.rOg" is under a
continuing duty to ask himself what a reasonable person, knowing all tire relevant facts, would
think about his impartiality." United States v. Hinis, supra; Robeits v. Bailar, supro.

8In regard to Applicant's "full house arrest" and imposition of electronic monitoring (which
was first irnposed by Judge Luitjen after the jury returned its verdict at the guilt/innocen'ce stage

t 2



Celis' bond from $15,000 prior to trial to $700,000 on appeal). While Judge Luitjen is quite

aware that the conditions of probation do not take effect until the conclusion of the appeal, given

the timely filing of notices of appeal in these cases, Judge Luitjen has embarked upon an apparent

vindictive effort to confine Defendant Celis to his home for an extended period of time during

the pendency of his appeal whereas, if there was no appeal, Defendant Celis would be on

community supervision and not confined to his home. Exactly how "full house arrest,, has any

logical nexus to an appeal bond defies logic, particularly when the jury has recommended

community supervision and Defendant Celis would be serving that community supervision if there

was no appeal. See Kniatt v. State,239 S.W.3d at 920 (recusal warranted where judge's conduct

shows "deep-seated favoritism or antagonism that would make a fair judgment imposs ible,,); De

Leon v. Aguilar, 127 S.W.3d 1,6-7 (Tex.Crim.App. 2004).

Indeed, it is clear that Judge Luitjen has a personal bias or prejudice against Defendant

Celis and his counsel and has favored the State during the trial. Rule 18b(2)(b) mandates recusal

if the judge has a "personal bias or prejudice concerning the subject matter or a party.,, For all

of those reasons set forth above that reasonably call into question Judge Luitjen's impartiality,

his recusal also waffanted under this provision as well. In this regard, Defendant Celis' adopts

of the trial on February 19,2009), it should also be noted that the electronic monitor has not
functioned properly and for over the first month of it, he was confined to merely two rooms in
his residence: the living room and the bedroom, and could not go into his kitchen. See Transcript
of March 26,2009, proceeding at page 79 (xtached as ExhibiiZ to Applicant's Application For
Writ Of Habeas Corpus). The Nueces County Probation Departmeni has acknowledged that
problem and has sought to rectify it so that Applicant has full range of his residence, but that has
still not occurred (although an improvement has been made, Appiicant still cannot go into every
room of his residence). When this issue was brought to Judge Luitjen's attention during the
{arcf 26,2009, proceeding, he laughed and stated "[i]t looks like he's lost some weight.,, See
March 26,2009, proceeding at page 79,l. 14-15. Judge Luitjen's response also indicates his bias
against Applicant.

l 3



by reference herein his Motion For New Trial filed in these cases.

VII.

CONCLUSION & PRAYER FOR RELIEF

Clearly, Judge Luitjen should recuse himself from any and all cases relating to Defendant

Celis. At a minimum, Judge Luitjen should recuse himself from hearing Defendant Celis' Motion

For New Trial and his Application For Writ Of Habeas Corpus, as Judge Luitjen's impartiality,

bias andlor judicial vindictiveness must be addressed on the merits in order to rule upon these

two legal pleadings. It is impossible, without violating Canon I,2, and 3 of the Code of Judicial

Conduct for Judge Luitjen to pass judgment on these matters.

WHEREFORE, PREMISES CONSIDERED, Defendant respectfully prays that Judge

Luitjen enter an Order voluntarily recusing himself. In the event that Judge Luitjen does not

recuse himself, Defendant Celis respectfully prays that this motion be referred to the Presiding

Judge of the Administrative Judicial District as directed by Rule T1a, supra. As reflected below

by the attached "Notice Of Presentment," this motion will be presented to Judge Luitjen within

three days of filing.

1307 West Avenue
Austin, Texas 78701
sl2l479-8030 (Tel)
5121479-8040 (Fax)

,1,*.

ORD
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VERIFICATION

STATE OF TEXAS
COTINTY OF TRAVIS

BEFORE ME, the undersigned authority, personally appeared David L. Botsford, a person
known unto me, and who, upon his oath, did state and depose the following:

My name is David L. Botsford and I have been retained to represent Mauricio Celis in
connection with the appeal and other matters in the above styled and ngrnbered causes, including
Defendant Celis' Motion For New Trial and his Application For A Writ Of Habeas Corpus. f
hereby swear and verify that the facts contained in ihis motion are true and correct, based on
information and belief andlot personal knowledge. I further swear that this motion is not made
for purposes of delay and that in my professionaiopinion (having practiced criminal law for over

11]1tt'*" Ygars and. b.Tg. B:gd_!.ffied in Criminal Law sinJEltgs3) this motion is necessary
and appropriate under Rule l8b(2), Texas Rules o

Sworn
April 2009.

and subscribed to before me, the undersigned this the Zkd day of

Pursuant to Rule 18a(b), Texas Rules of Civil Procedure, notice is hereby given that
movant herein (Mauricio Celis, by and through his counsel of record) intend to present the above
and foregoing motion to the Honorable Mark Luitjen the filing of such motion
(unless otherwise ordered by the judge).

DAVI

l 5

llohry ftffic, shto ot lfie!
My httmission Erpilcl

0g.n4u2 State of Texas



CERTIFICATE QF SERVICE

I hereby certify that a true and correct copy of the above and foregoing document was
mailed, postage prepaid, to Mr. Eric Nichols, Assistant Attorney Generil, p.o. gox l2s4g,
Austin, Texas, 78711, and to Mr. Carlos Valdez. District A ,901 Leopard, Room 206,
Corpus Christi, Texas, 79401, on this the 24th
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EXHIBITS

AFFIDAVITS OF JURORS



.A.F'F'IDAVTT

STATEOFTEXAS $
corrNTY 0F NUECES $

BEF0R-E ME, the undersigned authority, personally appeared Rogelio perez, aperson known unto me, and who, upon his oatb aia state anc depose the iollowing: 
' '

My name is Rogelio perez,and I served on the jury that heard cause Nos.0?-CR-4046 and 08-CR'1365, State of Texas vs. Mauricio Celis in the I 4gth rudicial
Pjol.: 9?un- During the trial,I was surprised by rhe acrions of Judgg the Honorable
Mark Luiden.

Based on what I heard and saw, I thought that it was obvious that Judge Luitjenwas biased against Mauricio Celis. Based on what I heard and saw, I noticed-thut iuJg*Luitjen seernpd bothered by the Mexican witnesses that were used by tftr arfrnrr.;;;"
Luitjen seemed bothered when the defense witnesses frornMexico had fiouble with theEnglish language. I fory{ this opinion based on the manner in which Judge L.,iti"""-spoke -to lhe attomeys for Celis. I clearly believe that Judge Luitjen wa$ more positive
towards the prosecution. Judge Luitjen often acted as if hi (Judde Luitjen) ,u*tua io L*somewhere else when the defense pil on some of their wibresse*s.

ribed to before me, the undersigned authority, on
.o/April,2009.

State of Texas

(M#t

Tffi$hffiy



STATE OF TEXAS
COUNTY OT NUECES

BEFORE ME, the undersigred authority, personally appeared
Rosa Rasmussen, a p€rson known unto me, and-who, opon her oath, didstate and depose the following:

My name is Rosa Rasmussen, and I served on the jury that heardcause Nos. 07-0cR4046 and 0g-cR-1365, stat6 of Texas vs. Mauriciocelis in the l48th Judicial Disfiict court During the fiial, I wassurprised by the actions ofJudge, the Honorabre Mark Luiqien. Basedon what I heard *{ P*' I thougbt t}rat it was obvious thatiudge Lui{ien
yas biasgd against Mauricio ceiis. D.ring deliberationsn all oltnj'rors talked aboullow Judge Luitjen was-obviously biased ,g-i*tMauricio Cetis and Celis' defense team. All of the jurors said that theynoticed this.

Based on what I heard and saw, I noticed that Judge Lui{ien was
lhqlv negative towards Mauricio Celis. This was evident in the mannerin w!ic! Judge Luitjen spoke with defense attorney Tony Canales. This

AFFIDAVIT

:.;T,firST evif::::::::::::]t h t:f.rial expressions that Judge iuiqieir usedwhile deating with or tarking to th; defense. I betie; th"t ;;Jg; Luifienwas more positive towards Carlos Valdeu and

g,TJPtdname ofJruor

Pa*Rnrrnuss€r1



., . .s*,gp-*d subscribed to before me, the undersigned authority, on
tltrs the A_day of April l, 2009. .4. , ,1 ,

Notary Public, of Texas
CINSYS JOHNSON
ItolrryFttmc"Subof T6lor

My Commicsion hglras S2'e&2011



AF'NDAVIT

STATEOFTEXAS $
couNTY OF NTJECES $

BEFORE ME, the undersigned authority, personaily appeared Eric chavez, aperson known unto met and who, upon his oath, oio state and depose the followin!:

My name is Eric chavez, and I served on the jury that heard cause Nos.07-CR-4046 and 08-CR-1365, Srate of Texas vs. tvtauriiio cerisln the icriliuoi"ur
l]stric-t Court. During the trial, I was surprised by the actions oiJudge, gre gonoraui"
Mark Luitjen.

Based on what I heard and saw during the Celis trial, I believed that it wasobvir'l's that Judge l-ujtjel was biased against Mauricio Celis. Based on what I heard andsaw' I noticed that Judgeluitjen seemed upset by the Mexican *itor**", tt 
"i 

** ***e
!v1t'e defense. Judge Luitjen seemed bothlred when the defense witnesses from Mexicohad frouble using the Engrieh ranguage while being q-;$i.";e. i ronnea this opinionbased on thc manner inwhich JudgeLuiden spotJto Tony canales and the othsrattomeys for Mawicio 9"lil I truly believe that Judge luitien was mor6 positive towardsthe prosecution. JudgeLuitjen oftQn seemed as if he-(LuitjJn) was not listening when thedefense put on some of their wihesses.

rbgd to before me, the undersigned authority, on
o/April,2009.

t llD



AF{IUAVIT OFNOE Ar}AME

STATEOFTEXAS $
couNTY OF NTJECES $

BEFORE ME, the undersigned authcrity, personally appeared Noe Adame, a personknown unto me, and who, upon his oath, did staie and a.po* it. following: 
' -' r

My name is Noe Adame, and I served on the jury that heard Cause Nos. 0T-CR-4046 and08-CR-1365, state of Texas vs. Mauricio Cetis in fti ragth iudicial District Court. bunng thet5ta!' I was shocked by the manner that the iudge, the Honorable Mark Luitjen, ran his courtoom.Judge Luitjen favored the prosecution frorn the start. Based on whar I heard and saw, I think thatJudge Luitjen was biased against Mauricio Celis. Anytime that Judge Luitjen made aruling, itseemed to go in favor of the prosecution and against uu*i.io Celis and the iefense ie"m.I am basing this on the way that Judgc Luitjen spoke to the defenr" attomeys, especiaryTony Canales, and the tone of voice tttut Judge l,uitjen Lsed when talking to the aerense. rnebody language thar Judge Luitjen displayed white tatting to rhe dofens" o:tto*y, oiiirt"ning tothe defense witnesses was sven negative. It was simplyilear that the judg" *a* ug"i;*t c"ti*frorn the start. 
___r__e_ .."' ED.{r.'

When all of the jurors started the deliberations, we talkcd about how Judge Luitjenfavored Carlos Valdez and the prosecution. Each juror seemed to agree tnat ttriluage wasagainst Mauricio Celis.

Sworn and subscribed to before
April,2009.

JENI.IIFER V. CA$TITLO
l,foe0 Publt

STATE OF T€XAS
WComm. ftp. t?.r&20t2



AF'F'II}AVIT

sTArE OF TEXAS $
couNTY OF NT.JECES $

BEF0RE ME, the undersigned authority, personally appeared Juan Resendez, aperson known unto me, and who, upon his oath, did state and de,pose the following:

My name is Juan Resendez, and I served on the jury that heard cause Nos.
07'CR-4046 and 08-CR-1365, State of TExas vs. MauriiioCelis in trrr i+g.tildirid
Disfict Court.

Based on what I heard and saw during the trial of Mauricio Celis, I believed thatJudge Luitjenwas stightlybiased against Mauricio Celis and the defense u$o;;}l- 
*

reptesenting Celis' This opinion that I have that Judge Luitjen was biased against Celis,defense team is basd on gr.fu"t thar Judge Luitjen *r* *i" when he spokJto thedefense attomeys. Judge Luitjen was rudi to thodefense attorneys wheirever Judg€
Luitjen would respond to the defense's objections. I further betieve that Judge Lu-itjenappeared bothered when the defense's witresses from Mexico testified becarle 

"i*;i,lack ofknowlsdge of the English language and the translation probt**, ,fr"t ai"r"*i.

ft pHlrr'ff :,nffi .-",theundersignedauthorirv,on

of Texas
V

i}pffi
riiffij*,:m*,



AFFIDAVIT

STATE OF TEXAS
COUNTY OF NUECES

$
$

BEFORE ME, the undersigned authority,personalry appeared Ismael vera, aperson known unto n'e, and who, upon his oath, cia di,-J;Apose the following:

My name is Ismaer vera, and I served on the jury that heard cause Nos.07-cR-4046 and 08-CR-1365, State of Texas vs, Mauricio Celis in the l4gth JudiciatDistrict 
9o*. p*ing the tial, I noticed that-the_actions of Judge, the Honomble MarkLuitjen, favored the prosecution. Based on what Iieard *o ,#, I think that Judgc

iuitjelwy biased against Mauricio celis. I feel this ;"yb*;o;c of the manner andtone of voice that Judge Luitjen used when speaking to drr**" atto.ey Tony canalesand the other defense qtomeys' It was evide.ll in ft; faci;iexpressions that the judgehadwherr talking to the defense tiam. Judge Luitjen seemed to ruie against the defense teamand for the prosecution team when rutiig on alr of the otleciions.
Judge Luitjen always seemod tolhoose io r.uor ii'iii* frosecurion when dealingwith motions and objections.

and subscribed to before me

il
State of Teias

, the undersigned authority, on this tr," J$uv or

lfo
JET{NIFER V, CA$TILLO

Notstf F,lolic
STATE OF I0(AS

W Co$n. €rp. l?18.?012



AFFIDAVIT

STATE OF TEXAS
COUNTY OF NUECES

$
$

BEF0RE ME, the undersigned au*rorifv, personally appeared Roseanne Veg4 aperson known unto me, and who, upon her oaur, did state and depose the followingi

My name is Roseanne v"gq and I served on the jury that heard cause Nos.07-CR-4046 and 08-CR-1365, State of Texas vs. Mauricio beHs in the l4gth.luOicial
PltS:, Court. During the trial, I noticed that it seemed as if the judge, the Honorable
Mark Luitjen' was biased against Mauricio Celis and Celis' attomeyt. Based on what I
fear{ and saw during the trial, I noticed that Judge Luitjen ruled against the defense whe,nh.e ruled on objectious, no malter what the objectlon was. In conhast, I noticed that attimes during the trial, it appeared that Judge iuitjen was biased in favorofthe
prosecution.

I think that Jndge Luitjen was in a hurry to get the trial over with while the
{"rty: was putting on their case. Judge Luitjen seeined to rush the defense team wrrircthe_defense was putting on their case. i oo not know why Judge Luitjen was in such arush to end the trial, b9t I thought that Judge Luitjen *r" r""iy to end the case so that he(Judge Luitjen) could leave

ly"T anp4ubscribed to before me, the urrdenigned authority, on
this the - L day of April, 2009.

tl fuc{./t
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Affidavit of Claude H. Hildreth

STATE OFTEXAS

COI-JNTY OF HIDALGO

BEFORE ME, the undersigned authority, on this day personally appeared, who,

after being by me duly sworn upon this oath stated as follows:

"1. My name is Claude H. Hildreth. I have resided in Hidalgo County, Texas, since

Decernber 1977 . I am ovet the age of 2I, of sound mind, having never been convicted of

a felony, capable of making this Affidavit, and fully oompetent to testifu on the matters

stated herein. I have personal knowledge of the matters stated herein and the statements

set forth herein are true and correct.

2. I can testify that I am a 1968 graduate of Lamar University with a degree in

Bachelor Business Adminishation and major in accounting. From 1972 to 1996, I was

employed as a Special Agent of the Federal Bureau of Investigation for the United States

of America. After completing my training at Washington, D. C. and Quantico, Virginia, I

was assigned to the Saint Louis, Missouri; Los Angeles, Califomia and McAllen, Texas

offices.

3. I received over one thousand hours of training from the United States Federal

Bureau of Investigation. My experience and taining includes, but is not limited to,

criminal profiling, witness profiling and the gathering of testimonial, tangible (including

rnitials e-AlL
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but not limited to physical and documentary evidence) and intangible evidence for the

purpose of primarily prosecuting white-collar crime and program fraud. (Note, there are

many other types of crime that I investigated other than those rnentioned.)

4, As a Special Agent of the Federal Bureau of Investigation, I investigated white-

collar crime for twenty plus years of my career with the FBI. I have testified many times

in state and federal court, in civil and criminal matters conceming matters that I have

investigated and provided my opinion as to matters concerning theft, fraud and other

violations of law.

5. In 1996, after almost 25 years, I retired from my position as a Special Agent of

the FBI' I immediately formed Hildreth Investigations, which is now Hildreth

Investigations, LLP. Since my retirement, I have been employed to investigate many

internal theft and fiaud cases. In many of those cases, I was hired by business entities

and municipalities. I have been hired to testiff in states, other than Texas, as to my

professional opinion concerning individual fraud investigations.

6- In over 37 years as an investigator, I have been present at and testified at hundreds

ofcourt proceedings.

7. I was present during the trial styled, State of Texas vs. Mauricio Celis, cause

number 07-CR-4046 and 08-CR-1365, in the 148fr District Court, Corpus Cluisti, Texas.

During this trial I was sfunned by the manner in which the Honorable Mark Luitzen

treated the defense team and the defendant, Mauricio Celis. I have never seen such

blatant bias on the part of a judge. Judge Luitzen routinely and continuously showed

disdain for the defendant, the defense team and the defense witnesses. This behavior was

rnitials eA rd_
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shown in his facial expressions, his tone of voice and the one-sided rulings, which were

mostly made for the benefit of the prosecution. Concerning one specific matter which I

followed very closely, there were tluee counts of the indictments concerning fax cover

sheets which mistakenly listed Mauricio Celis as an attomey. The evidence was clear,

undisputed and overwhelming.that Celis had absolutely nothing to do with the clerical

error' The defense team moved to have those counts dismissed inasmuch as there was no

evidence that Celis had violated any law. With complete disdain" Judge Luitzen denied

that motion and sent those charges to the jury. The tone of Judge Luitzen,s voice showed

disrespect for the defense team. This judge listened patiently to the prosecution but he

acted bothered when the defense team had anything to say. It was very clear to me that

this judge was biased against celis from the beginning of the trial.

Further Affiant sayeth not."

SUBSCRIBED AND SWORN TO before me, the undersigned authority, on this
. ^ , 5 {  A  Ipu oar or A Pr r | .2oos.

IIARGARETHII.DRERI
MY CON'MISSIOi{ EXPIRES

&ti18,2fie

MY coMMISSToN EXpTRES: ^l 
I t Uf >O 6
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AFFIDAVIT

STATE OF TEXAS
COIINTY OF HIDALGO

BEFORE ME, the undersigned authoritl, personally appeared Joe Hildreth,
a person known unto me, and who, upon his oath, did state and depose the
following:

My name is Joe Hildreth, and I am employed as a private investigator
licensed in the State of Texas. I was present during the trial styled, State of Texas
vs. Mauricio Celis, Cause Nos. 07-0CR4046 and 08-CR-1365, in the l4gth
Judicial District Courl I have over 14 years of experience in law enforcement
and private investigations. During that iime, I have been present at and testified
in many trials.

During the aforementioned Celis trial,I was truly surprised by the manner in
which the judge, the Honorable Mark Luitjen, treated the defense team and the
defendant. Judge Luitjen favored the prosecution from the start. The Honorable
Luitjen rarely gave the attorneys representing the defendant a chance to voice their
objections and argue over motions. The Honorable Luitjen seemed to listen more
intently to the stateos attorneys. Most of Judge Luitjen's decisions went in favor
of the prosecution.

The Honorable Judge Mark Luitjen seemed initated during the testimony of
many of the defense witnesses, especially the wifiresses who were Mexican
Nationals. The jurors seemed to notice that the j,idge was bothered by the defense
witnesses.

The Honorable Mark Luitjen used a different tone of voice when he was
speaking to the defense. Judge Luitjen was often inaudible when responding to
the defense attorney. Judge Luitjen's body language even seemed n-gative and
closed offwhile speaking to or listening to the defense attorneys. It was clear to
me that the judge was biased against Celis and the entire defense team from the
start.

* j  . t  A

-l*e f {.._U d".r#^

Joe Hildreth



Sworn and subscribed to before me,
this the 2l't day of April , 2009. ,i

uthority, on

Notary Public, State of Texas



Order Granting Recusal Of Judge Luitjen
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TRIAL COURT

THE STATE OF TEXAS

V S .

MAURICIO CELIS

:t IN THE DTSTRICT COURT

fr 148th JUDICTAL DISTRICT

{.1 NUECES COUNTY, TEXAS

REPORTER'S RECORD

CAUSE NOS 07-CR-4046-E & 08-CR-1-365-E

VOLUME 23 OF VOLUMES

DEFENDANT'S MOTION FOR RECUSAL

,-"4fiH66p,**
sEP I 6 2009

on the 1-5th day of M&y, 2009, the fol lowing proceedings

came on to be heard in the above-enti t led and numbered cause

be fo re  the  Honorab le  J .  Manue l  Bana les ,  l udge  p res id ing ,  he ld

in  corpus chr is t i ,  Nueces county ,  Texas.

eroceedings reported in machine shorthand.

DELN€REDDLJpLI tAT[ o R I G I N

DoRtAN E. RildtREz, CLERK

T3$COURT OI APPEALS
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prongs .  rhe  Cour t  g ran ts  o r  den ies  the  uo t ion  to  Recuse .

Doesn ' t  have to  spec i fy  what ,  doesn ' t  have to  spec i fy  what  the

c o u r t ' s  t h i n k i n g  w a s .  I t ' s  a  r e c u s a l  o r  n o t ,  a n d  t  w o u l d

sugges t  because  r ' ve  asked  fo r  a  recusa l  i n  these  cases ,  i n

par t icu lar  the tv to t ion for  t , tew r r ia l  and the wr i t  o f  Habeas

corpus contest ing the fu l l  house arrest  as an unconst i tu t ional

condi t ion of  bond,  that 's  that  separate wr i t  o f  t tabeas corpus,

:udge ,  and ,  o f  cou rse ,  the re ' s  some o the r  cases  pend ing .  r t ' s

en t i re l y  w i th in  the  Cour t ' s  d i sc re t i on .  t  wou ld  ask  the  cou r t

to  search i ts  hear t  o f  hear ts  and say to  yourse l f  " rs  the

pub f  i c ' s  con f idence  in  the  j ud i c - i a1  sys tem go ing  to  be  uphe ld

o r  d im in i shed  i f  rudge  uu i t j en  i s  a l l owed  to  con t inue  to  s i t  on

these cases?"  Because that  as sa id  in  t t turch ison,  "we must

con t inuous ly  bear  i n  m ind  tha t  to  pe r fo rm i t s  h igh  func t ion  i n

the best  way just ice must  sat is fy  the appearance of  jus t ice. "

r  apprec ia te the cour t 's  indulgence very  much.  rhank you.

THE cOURT: Thank you.  rach case is  d i f ferent .

each case is  gu ided by i ts  own facts .  r t  may be that  in  one

case a judge may ' lose i t ,  as  you have suggested the d i f ferent

ways,  Ml ' .  Bots ford,  that  a  judge may lose i t  in  one case,  but

in  a l l  the other  cases that  he or  she may have t r ied as a

judge, he was perfect and exemploFy, but that does not mean

that  i f  he crossed the l ine in  one case,  that  that  should be

over looked because of  h is  o therwise good record of  t ry ing other

cases.  r t  is  presumed that  every judge who hears a case is
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going to  act  impar t ia l ly  and wi thout  b ias and be fa i  r  to  a l l

pa r t i es  coming  be fo re  the  cou r t .  r t  i s  my  op in ion  tha t  i f  t he

publ ic  as a whole were to  learn and know that  a  major i ty  o f  the

jurors  who heard the case s ta ted under  oath that  f rom what  they

saw and heard,  the t r ia l  judge was b iased and pre jud iced,  that

the  pub f i c ,  t he  reasonab le  pe rson ,  whereve r  he  o r  she  may  be ,

would conc lude that  the judge in  the case was b iased or

pre jud iced or  gave the appearance of  be ing so.  The record in

th is  par t icu lar  case,  r  regret  to  s&y,  suppor ts  that  f  ind- ing.

I  w ' i11,  therefore,  grant  the uot ion to  Recuse tudge t -u i t jen.

rn  a l l  the cases that  r  hear  as Rdmin is t ra t ive tudge,  r  have my

staf f  prepare two orders:  one grant ing,  one denying.  r  w i l l

s ign the order  that  grants  the tv lo t ion to  Recuse.  r  must  ass ign

now another  judge to  proceed wi th  the ba lance of  the case.

Rf ter  rev iewing the other  mot ions,  r 'm concerned about  the

t imetable.  what  is  the t imetable of  the case? rs  there a date

f rom which the appel la te  t imetable has a l ready s tar ted?

MR. BOTSFORD: I  don ' t  be l ieve so,  your  Honor .

r  d id  see Judge t -u i t jen 's  fax to  the cour t  or  to  Ms.  Gut ier rez

that  he d idn ' t  th ink - -  He d isagreed wi th  my pos ' i t ion that

t t tarch 26,2009 t ranscr ip t  d idnt t  show a sentenc ing.  t r to t ice of

appeal was f i led out of an abundance of precaution. rhe uotidn

for tr tew tr ial  was f i led out of an abundance of precaution, but

I  don ' t  be l ieve the tuarch 26,  2009 t ranscr ip t  shows a

pronouncement of sentence because he would have had to sentence
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No. 07-CR- 4046-E & 08-CR-1365-E

THE STATE OF TEXAS

V.

MAURICIO CELIS

$
$
$
$
$

IN T}IN 148th JUDICIAL

DISTRICT COURT

NUECES COUNTY, TEXAS

STATE'S MOTION TO RECUSE
THE HONORABLE J. MANUEL BANALES

TO THE HONORABLE JUDGE OF THE COURT:

The State of Texas, by and through the District Attorney of Nueces County, joined by the

duly appointed assistant prosecuting attomeys for the State from the Texas Attomey General,s

Office (hereinafter the "State"), presents this Motion to Recuse pursuant to Rules l8a and l8b of

the Texas Rules of Civil Procedure, and Canons 1,2,3, and 4 of the Code of Judicial Conduct.

The State seeks the recusal of the Honorable J. Manuel Banales from Cause Numbers 07-

cR-4046-E and 08-cR-1365-E, each styled state of Texas vs. Mauricio Celis.

I. PROCEEDINGS LEADING TO MOTION

Mauricio Celis was convicted by a Nueces County jury on February lg,2009 on 14

counts of falsely holding himself out as a lawyer, in violation of Tex. Penal Code $ 38.122. The

trial judge was the Honorable Mark Luitjen, who had been assigned to the cases by Judge

Banales, as the Presiding Judge of the Fifth Administrative District. On February 20,2009, the
'1-l 

r\tjury assessed the maximum sentence of l0 years or1 eacl'r of the 14 counts, and rFomffindgkf ,,
c*

r L *that cotnmunity supervision be imposecl. on Marcli 26,z}}g,Judge Luitjen condug!-d a ffiatiful
-i .tr-

on sentencing, taking into consideration all of the eviclence and testirnony present$ du*ng

trial and punisliment pliase. On tlie recortl Juclge Luitjen set forth terms and



community supervision that he intended to impose through a judgment. These conditions

included a term of confinement of 360 days in the county jail and $1.2 million in restitution to

the victims of the offenses on which celis had been convicted.

On April 24,20A9, Celis filed motions to recuse Judge Luitjen from the two cases leading

to the convictions, as well as motions for new trial in those cases. On May 15, 2009, Judge

Banales conducted a hearing on - and granted - Celis's motions to recuse Judge Luitjen.

Immediately after granting Celis's motions, Judge Banales "assigned hirnself'to the two cases of

conviction (Cause Numbers 07-CR-4046-E and 08-CR-1365-E), for an express limited purpose:

I will assign myself the case for the purpose of the rendition of .iudgment.
Whether I continue after that, I will determine later on.

Transcript of Hearing on Defendant's Motion for R'ecusal at 94 (May 15, 2009) (emphasis

added).r

On May 17,2009, Judge Banales conducted a hearing, ostensibly on the "rendition of

judgment." However, rather than render a judgment on the terms and conditions that the trial

judge (Judge Luitjen) had indicated would be imposed, upon argument of counsel Judge Banales

entered a wholly new sentence that eliminated requirements that Judge Luitjen had previously set

forth for Celis's community supervision, including a term of confinement, restitution to victims,

and other conditions as provided for in Tex. Code Crim. Proc. art. 42.12. Judge Banales entered

this wholly new sentence without the benefit of having heard any evidence relating to the

underlying criminal cases.

On June 16, 2009, Judge Banales, acting as the Presiding Judge of the Fifth

Administrative Judicial Region of Texas, assigned the Honorable Richarcl Terrell, presidi'g

'Bxhibit 1 (excerpts of May 15,2009 hearing transcr-ipr).



judge of the 79th Judicial District Court, to three other Nueces County cases pending against

Mauricio Celis : Cause Numbers 07-CR-4048-E, 07-CR -4049 -E, 08-CR- I 3 66-8.2

On June lg,zXXg,Judge Banales issued a notice setting motions for new trial filed in

Cause Numbers 07-CR-4046-E and 08-CR-1365-E for a hearing, before him, on June 26, 2009.3

This was the first notice to the State that Judge Banales had "assigned himself'to the cases of

conviction (Cause Numbers 07-CR-4046-E and 08-CR-1365-E) for purposes other than

"rendition of judgment." In short, Judge Banales notified the State on June 79,2009 that he

intended to conduct a hearing on the motions for new trial on June 26,2009, rather than assign

these matters to another judge, as he had done earlier in the week with the three other cases

pending against Mauricio Celis in Nueces County.

In light of Judge Banales' intent, stated as of June 19, 2009, to assig, these cases to

himself for purposes of hearing the motions for new trial, the State now moves to' '^ Iudge'

Banales from any further action in the cases in which Celis has been convicted or charged. The

State's motion is based on abundant evidence, discussed below in the motion, that can and will

cause Judge Banales's impartiality to be reasonably questioned in these cases against Mauricio

Celis.a

II. DISPOSITION OF MOTIONS TO RECUSE

This motion is presented to Judge Banales for his consideration of two options that are

prescribed by law - options that must be exercised prior to taking any further action in these two

cases.

'Exhibit 2 (June 16,2009 order signed by Judge Banales assigning Judge Terrell to tlr.ree of the
five Mauricio Celis cases).

rExhibit 3 (.Iune 19,2009 order setting rnatters for l-rearing on June 26,2009).

oTex. R. Civ.  P. l  Bb(2).



Prior to any further proceedings in the case, the judge shall either recuse himself
or request the presiding judge of the administrative judicial district to assign a
judge to hear such motion. If the judge recuses himself, he shall enter an order of
recusal and request the presiding judge of the administrative judicial district to
assign another judge to sit, and shall make no further orders and shall take no
further action in the case except for good cause stated in the order in which such
action is taken.

Tex. R. Civ. P. 18a(c). In a situation, as here, where the recusal of the presiding judge of the

administrative judicial district is at issue, should Judge Banales elect to recuse himself, the

appropriate request for another judge for these cases would be to the Chief Justice of the Texas

Suprern-e Court. Id. I8a(g); see also Tex. Gov't Code Ann. $ 74.057. Likewise, should Judge

Banales elect not to recuse himself, the request for an assignment of a judge to hear the motions

to recuse on their merits would be addressed to the Chief Justice of the Texas Supreme Court.

Id.; see also, e.g., Gonzalez Guilbot v. Estate of Gonzalez y Vallejo,267 S.W.3d 556, 561-62

'(Tex. 
App. - Houston [14th Dist.] 2008, pet. for review filed Jan 14, 20Ag) ftolding that

presiding judge erred in ruling on his own motion to recuse, rather than referring the matter to

the Chief Justice for assignment of a judge to hear the motion).

III. FACTUAL AND LEGAL BASIS FOB MOTIONS TO RECUSE

The legal framework for the motions to recuse is set out in Tex. R. Civ. P. 18b, and

particularly rule 18b(2), which provides in part that "a judge shall recuse himself in any

proceeding in which "his impartiality might reasonably be questioned ... [or] he has a personal

bias or prejudice concerning the subject matter or a party." On the issue of whether Judge

Banales's "impartiality might reasonably be questioned," the issue is not whether tlie judge is

actually biased. As the United States Supreme Court recently ruled in a recusal case on which

thc basis of recusal was campaign contributions:

One must also take into account the judicial reforms the States have
itnplemented to elin'rinate even the appearance of partiality. Almost every State *



West Virginia included - has adopted the American Bar Association's objective
standard: "A judge shall avoid impropriety and the appearance of impropriety."
The ABA Model Code's test for appearance of impropriety is "whether the
conduct would create in reasonable minds a perception that the judge's ability to
carry out judicial responsibilities with integrity, impartiality and competence is
impaired."

Caperton v. Massey Coal, 2009 WL 1576573 (U.S. June 8, zl}g)(citations omitted).

As the attached evidence indicates, Judge Banales has had long-standing financial and

other relationships, not only with Celis's trial counsel but also with various lawyers and law

firms whose conduct is directly at issue in the criminal cases. These criminal cases involve

conduct not only by Mauricio Celis, but also conduct by lawyers with whom he served as a

"partner" and with whom he shared attomeys' fees derived from his false representations to be a

lawyer. Not less than eight of these lawyers and their firms have provided Judge Banales and his

wife, former Nueces County Comrnissioner Peggy Banales, with campaign contributions

between June 1999 and today.s In fact, seven of these lawyers and their firms with some

connection to the case have made recent contributions and are scheduled to "host" a fundraiser

for Judge Banales on June 29,2009 - the Monday following the hearing that Judge Banales has

scheduled on the motions for new trial filed bv Celis.6

Celis is represented by Tony Canales, Jo Ellen Hewins, David Botsford and others. Tony

Canales represented Celis in front of Judge Banales on May 15,2009 on the motion to recuse

Judge Luitjen. Canales represented Celis in the May 18, 2009 "rendition ofjudgment" hearing.

Tony Canales is the named paftner in the law firm Canales & Simonson, P.C., and others from

that firm also represented Celis at the crirninal tr-ial. Canales & Simonson, P.C. is on the "Host

'Exhibits 4 and 5 (carnlraign finance reports for Judge Banales and Peggy Banales).

t'Bxhibit 6 (llyer lbr .lutige lJaualcs tundraiser).



Committee" for a fundraiser reception to re-elect Judge Banales that is scheduled for Monday,

June 29. 2009.7

The "Host Committee" for the fundraiser to re-elect Judge Banales also includes

attorneys and/or law firms whose conduct was at issue in the criminal cases, as these attorneys

and lawyers shared fees, directly or indirectly, with Celis. These attorneys and/or law firms

would stand to benefit if Judge Banales were to consider granting new trials in the cases in which

Celis has been convicted. Attomeys who shared fees directly or indirectly with Celis whose

firms are listed as a part of the host committee include: The Huerta Law Firm, L.L.P.; Sisco,

white, Hoelscher & Braugh, L.L.P.8; watts, Guerra, Graft, L.L.p.; and wigginton Rumley &

Dunn, L.L.P.e Harris & Greenwell has made the following contributions to Judge Banales:

$2,500.00 on June 26, 1999, $1,000.00 on March 7,20a0; and $1,000.00 on August g,2001.

Andrew Greenwell represented the Defendant in civil litigation that centered around the

Defendant falsely holding himself out as a lawyer. A transcript of a hearing in one piece of that

civil litigation was introduced as evidence at the crirninal trial. Mr. Greenwell also appeared as a

witness for the Defendant during pretrial hearings in the crirninal cases. Huerta, Hastings,

Allison, host committee members, contributed to Judge Banales or his wife $5,000.00 on June

30, 1999; $10,000.00 on February 21,2000, $1,000.00 on October 21,2003,'and $500.00 on

November 19, 2003. The Huerta Law Firm and Doug Allison also shared fees directly and/or

indirectly with the Defendant.

'See Exhibit 6.

8Exhibit 7 (State's Exhibit 37 fiorn Defendanr,s .iury, 11-1.1 01-4046-L: & 0g-CR- I 365).

'Bxhibits 8 and 9 (State's Exhibits l3c & 22A {i 'oi l i  r lre rr- ial ol '  07-4046-B & 0g-cR-1365).



Craig Sico, whose firm is a host committee member for Judge Banales's scheduled June

29,2009 fundraiser, contributed $1,000.00 to Judge Banales on July L4, 1999 and contributed

$2,500.00 on October 20, 2005. Robert Wyatt contributed $1,000.00 to Judge Banales on

August 17,1999, and the Wyatt Law Firm contributed $1,000.00 to Judge Banales on March 10,

2000. The Wyatt Law Firm shared fees directly and/or indirectly with the Defendant. Jo Ellen

Hewins contributed $200.00 to Judge Banales on September 21,1999. Ms. Hewins is one of the

attorneys that has and continues to represent the Defendant in the criminal proceedings.

Mikal Watts, whose firm is a host committee member for Judge Banales's fundraiser,

contributed $5,000.00 to Judge Banales on September 5, 2001 and contdbuted $1,000.00 to

Peggy Banales on November 17,2003. Watts shared fees directly and indirectly with the

Defendant, and in fact Celis's acceptance of those fees was the basis for his convictions on

Counts 6-14 of  CauseNumber08-1365-E.  VanceJayOwencontr ibuted$1,000.00toJudge

Banales on September 5, 2001. Vance Owen was the "parhter" of the Defendant during a

portion of the time at issue in the criminal cases of conviction. Mrs. Jose Antonio Canales

contributed $500.00 to Peggy Banales on November 17, 2003. Mrs. Canales is the wife of Tony

Canales who has and continues to represent the Defendant in the above referenced cause

numbers. Mr. Canales's law firm is on the host committee for Judge Banales's fundraiser.l0

As with the case leading to the United States Supreme Court's decision in Massey, this is

not a run-of-the-mill criminal case in this community. The criminal investigations of and

resulting cases against Mauricio Celis have generated significant public interest within the

Corpus Christi community and across the state. This coverage has included dozens of arlicles

rosee Bxhibits 4 thloush g.



and reports in the local general circulation newspaper, the Corpus Christi Caller-Times, and

multiple news broadcasts on local television affiliates.rr

As with the Massey Coal case, a case with this type of profile only amplifies the ever-

present concern with maintaining the appearance of judicial impartiality. This concern sterns

from the recognized need for an unimpeachable judicial system in which the public has

unwavering confidence. Richardson v. Quarterman,537 F.3d 466,474 (5th Cir. 2003) (quoting

Potaashnick v. Port city construction Co.,609 F.2d 1 101, 1 I 1 I (5th Cir. 1980).

Moreover, this matter does not only involve a situation in which Judge Banales's

impartiality could theoretically be questioned - although that would be enough under the law. In

an Intemet age, there is abundant evidence to indicate that the community in which Judge

Banales serves as a judge has in fact questioned Judge Banales's impartiality and questioned the

'integrity of the judicial system in Nueces County, Texas. These concerns were stated in, among

other places, citizen comments on news stories related to the cases as posted on the online

version of the Corpus Christi Caller-Times newspaper. One such comment under the story titled

"Celis: Visiting judge biased" states:

the defense lawyers need to shop around and find one they can buy. seems like
that is EXACTLY what they are going to do. no one should be able to buy justice.
But, i guess these days some people CAN buy anything.

Another comment under the story titled "Visiting Celis judge must step down" states:

Banales. Unbelievable. How much $CHA CHING$ has been put into Banales'
bank account from Celis donations to Banales campaign in the past? That is the
question . Banales should RECUSE hirnselfl...

Comments under the story titled "Celis sentenced to l0 years probation, no jail" state:

" See, e.g., .
http://wwrv.ca'ller.corr/search/?q:celis&sortb)rdate&sources:site&irnage.x:11&image.y:7;
http://www.kiiitv.com/results?keyrvords=celis&searchT)rpe=gen&subrnit:Searcl-r;
http://rvww.kristv.conr/Global/SearchResults.asp?vendor=rvss&qr-r:celis



I think we need an investigation into comrption in Judge Banales' office.

I get the impression that Judge Banales got paid off.

Moreover, under the same article a person refers to a photo of Judge Banales and Tony

Canales together at a social function (a "coronation reception" in May 2009) by stating:

interesting turn of events. . . wasn't it just last week that we Banales and Canales
in a photo together on the Caller website...

In the tr4assc.y Coal case, a similar photograph surfaced of the judge and counsel for one of the

parties in a social setting (vacationing) while the case was pending and served as one of the bases

for a finding of an appearance of a lack of impartiality. Caperton,2009 WL 1576573 at*5.

More comrnents questioning Judge Banales's impartially and integrity appear in

additional news articles that are attached in the exhibits to this motion. 12

These doubts reasonably held as to Judge Banales's impartiality in these matters were

only reinforced by Judge Banales's actions in imposing a sentence that differed from that

decided by the judge (Judge Luiden) who tried the case. In imposing sentence on May 18, 2009,

Judge Banales further revealed an underlying bias in favor of the Defendant and against the

State. During this hearing, Judge Banales made the following statements, among others:

In addressing Judge Luitjen's irnposition of a term of confinement as a condition of

probation, Judge Banales stated "That would defeat the purpose of probation, wouldn't it?"I3

ln rejecting the term of community supervision decided by Judge Luijen, who presided

over the trial, Judge Banales further stated:

Assuurit-tg that what Mr. Valdez says is true, that this defendant is a con artist of
the greatest magnitude, that in and of itself does not warrant incarceration. The

'rF}hilrit l0 (blog entries questioning Judge Banales's partiality clue to campaign contributions
atrd otltet'{inancial relationshiirs); Exhibit ll including the hosting by Celis's defense counsel of Judge
Banales iutrl Pc:ggr' []aualcs at a trlack-tie "coronation reception").

' ' [ i r l t i rni t  i4 at 56--57 (erceq;ts of t ranscr ipt  of  May 19,2009 " iurposit ion of judgment" hearing).



offenses were of a property nature. The offenses for which this defendant was
convicted by the jury do not involve acts of violence. There is no physical injury
to anyone. Our jail is crowded with lots of people, and we have crowding issues
every day. If the jail were not so crowded, if we had room, then it may be
appropriate to put this defendant in jail for a certain period of time, but we're not
there. We don't have that luxury, and it is this judge's view that it would be
inappropriate to put this defendant in jail at the present time and so, therefore, I
will not impose jail time as a condition of community supervision.la

In addition, the campaign conkibutions set forth above, and recounted by the public in

challenging Judge Banales's impartiality, only tell part of the story of Judge Banales's

connections to the lawyers with an interest in the case. In 1993, Judge Banales unsuccessfully

sought the appointment to a federal district judge position in Corpus Christi.l5

Recommendations for such appointrnents are currently made through a judicial selection

committee established by the United States senators from Texas. It was recently announced that

,Celis's trial attorney, Tony Canales, has been appointed to this committee.l6 It has also been

recently announced that a federal judge vacancy will occur in the Corpus Christi Division of the

Southem District of Texas in the near future.17

Texas courts have consistently held that "[t]he impartiality of the judge is not only a

matter of constitutional law but of public policy, as well." 8.g., Johnson v. Pumjani,56 S.W.3d

670t,672 (Tex. App. - Houston [4th Dist.] 2007, no writ). In Bracy v. Gramley, a federal

appellate court noted that pertinent U.S. Supreme Court cases "tell us that ordinarily actual bias

is not required, the appearance of bias is sufficient to disqualify a judge." Richardson v.

Quarterman, 537 F.3d 466, 471 (Sth Cir. 2008) (quoting Bracy t,. Schomig, 296 F.3d 406, 4Il

t4Id. at 60.

' tExhibi t  l2 (May l ,  1993 art ic le regardinr. lu<l ic ial  select ion process).

'uExhibi t  13 (June 2l  ,2009 a( ic lc regarcl ins. ludicial  sclect ion cornmrttee).

' tExhibi t  15 (January 28. l (X)q i l r { i r : lc l i 'orn l l ic ( lorpus Clrnst iCal ler.Times)

l i )



(7th Cir. 2002)). Likewise, whether the comments to those news stories are correct or not is not

the test. Within the community in which Judge Banales serves there is an appearance that Judge

Banales is biased in favor of the Defendant, based on his connections with lawyers representing

Celis and implicated by the evidence in the criminal case. For that reason alone, Judge Banales

should recuse himself from these cases.

The Texas Rules, in line with the ABA's "objective standard," require that a'Judge shall

recuse himself in any proceeding in which... his impartially might be reasonably questioned.',

Kniatt v. State of Texas,239 S.W.3d 910, 915 (Tex. App. -Waco 20A7,pet. ref d). Furthermore,

under the Code of Judicial Condutc, a judge should conduct his or her extra-judicial activities to

minimize the risk of conflict with judicial obligations. Code of Judicial Conduct, Canon 4.

In determining whether a judge's impartially might be reasonably questioned so as to

require recusal, the proper inquiry is whether a reasonable member of the public at large,

knowing all the facts in the public domain concerning the judge and the 
"ur", 

*orrld have a

reasonable doubt that the judge is actually impartial. 8.g., Burkett v. State,l96 S^W.3d gg1, g96

(Tex.App.-Texarkana 2006, no pet.). Moreover, the need for a recusal is triggered when a judge

displays an "attitude or state of mind so resistant to fair and dispassionate inquiry" as to cause a

reasonable member of the public to question the objective nature of the judge's rulings." Ex

parte James W. Ellis,275 S.W.3d 109, 117 (Tex. App. -- Austin 2008, r-ro pet.) (quoting Litelqt v.

United States,510 U.S. 540, 557-558, l  l4 S. Ct. l l41 ( lgg4)).

As Judge Banales himself stated in deciding to recuse Judge Luitjen:

It is presurned that every judge who hears a case is going to act imparlially apd
without bias and be fair to all parties coming before the Cour1. It is nly opinion
that if tlie public as a whole were to leam and know that a rnajority o1'tlie-iurors
who heard the case stated under oath that fi'om what they sarv ancl hearcl. the irial
judge was biased and prejudiced, that the public, the reasonable persqp, q,herevcr

l l



he or she may be, would conclude that the judge in the case was biased or
prejudiced or gave the appearance ofbeing so.18

The record on this motion to recuse supports precisely the same conclusion. How could any

reasonable person conclude that a judge acted fairly and impartially in hearing - much less

granting - a motion to grant a new trial for a defendant, when the judge has taken campaign

contributions from the defendant's former "law partner" (Vance Owen) and other lawyers with

whom Celis split fees gained by the conduct for which Celis was convicted? How could any

reasonable person conclude that a judge acted fairly and impartially in ruling on motions for new

trial, when the lawyer representing the defendant has hosted the judge and his wife at a black-tie

event last month, and is a lead underwriter for a campaign fundraiser for the judge to be held the

Monday after the Friday hearing on the motions? Under the "reasonable person" standard, the

integrity of the judicial process, which depends in large measure on maintaining the public's

confidence in the impartiality of its judges, mandates that Judge Banales be recused from further

involvement in these matters.

IV. CONCLUSION AND PRAYER

The State requests the following relief pursuant to this motion:

(1) That Judge Banales voluntarily recuse himself from any further participation in

this case, and refer this matter to the Chief Justice of the Texas Supreme Court for

assignment of a judge;

(2) That in the alternative, should Judge Banales not recuse himself, he shall refer this

case to the Chief Justice of the Texas Supreme Court for assignment of a judge to

consider this motion;

'sExhibit I  at 88-89

l )



(3) That in the event a judge is assigned to consider this motion, that the assigned

judge schedule and conduct a hearing on this motion;

That following such a hearing, this motion be granted and Judge Banales be

ordered recused from any further participation in this matter;

That following such a recusal, that this case should be referred to the Chief Justice

of the Texas Supreme Court for assignment of a judge to conduct further

proceedings in this case.

The State also requests any other and further relief to which it may show itself to be entitled.

Respectfully submitted,

Nueces County District Attorney
State Bar No.20426250
1o5th Judicial District of Texas
901 Leopard Street, Room 206
Corpus Christi, Texas 78401
Phone (361) 888-0410
Fax (361)  888-0399

/a
ERIC J.R. NICHOLS
Deputy Attorney General for
Criminal Justice
State Bar No. 14994900
The Office of Attomey General
P.O. Box 12548 - MC 048
Austin, TX 78711-2548
Phone :  (512 )  936 - I31  1
Fax: (512\ 310-9941

(4)

(s)

CARLOS VALDEZ



VERIFICATION

STATE OF TEXAS
COTINTY OF NUECES

BEFORE ME, the undersigned authority, personally appeared, Carlos Yaldez, a

person known unto me, and who, upon his oath, did state and depose the following:

My name is Carlos Valdez and I am the District Attorney of Nueces County, Texas. I

hereby swear and verify that the facts contained in this motion to recuse are true and correct

based on factual information and/or personal knowledge.

"CARLOS VALDEZ

swoRN To AND SUBSCRIBED before m on the 2-4v auy of J v rt < ,2009.

MARY O GARCIA
Notary Public

STATE OF TFJAS
My Comm, Exp. 00.17.2010 State of Texas

l-+



CERTIFICATE OF SERVICE

I do hereby certify that a true and correc,t copy of the above and foregoing State's Motion
to Recuse was deliveredvia (?aA[of t@ , to David Botsford, 1307 West
Avenue Austin,TX 78701 r the defendant, this the 2tf aay
of Su,ve- ,2009 and via hand delivery to Tony Canales.

CARLOS YALDEZ



Celis' Response To State's Motion To Recuse Judge Banales



NO. 07-CR- 4046-B & 08-CR- I 3 65-E

STATE OF 1EXAS

vs.

IvIAITRICIO CELIS

$ IN TrrE 148TH JUDICIAL
$
$ DISTRICTCOIJRT
$
$ NUECBS COUNTY, TE)(AS

CELISI REPLY TO THE STATE'S MOTION TO RECUSE THE,
HONORABLE J. MAI{UEL BANALES.

TO TIIE IIONORABLE J, IyTANT.]EL BANALES, JTJDGE PRESIDING:

COMES NOW the Defendant, MAURICIO CELIS, by and through his newly retained "lead

counsel" of record, David L. Botsford and presenh this his replyto the State's Motion To Recuse,

and would respectfully submit the following:

I.

On April 24,2009, Defendant Celis, acting by and through David L. Botsfor{ filed his

motion for new tial and motion for recusal in these cases. In a nutshell" the motion for recusal

sought the recusal of ften appointed Judge Muk Luitjen due to judicial bias. Similarly, the motion

for new tuial sought a new hial due to the judicial bias ofJudge Luitjenr and in the interests ofjustioe.

On May 4,2009, Judge Luitjen sent an order of referral on the motion for recusal to the

Honorable J. Manuel Banales, Presirling Judge of the Fiffh Administative Judicial Region

On May 8, 2009, Judge Banales, acting in his capacity as the Presiding Judge of the Fifth

AdministrativeRegion, enteredanorderreflectingthatthemotionforresusalofJudgeLuitjenwould

be heard by Judge Banales on May I 5, 2009. Between May 8, 2009, and May I 5, 2009, the Sate €$
r (.?

not file a motion to recuse Judge Banales from hearing the motion for recusal. gj 
i;

:u
OnFriday, May 15,2009, JudgeBanales heardtheaforementionedmotionfott".oS. e#l

a fuIl and fair hearing, Judge Banales recused Judge Luitjen and stated on the record m", G,,y"ffir-,
continue on these cases for purposes of sentencing which he set for Monday, May 18, 2009Jild aibii

noted thatwhetherhe would continue on these cases thereafter wouldbe determined at a laterpoint



in time. After this nrling (which was prior to noon on May 15, 2009) and before the senteircing on

Monday moming, May 18, 2009, the State did not file a motion tro recuse Judge Banales from

presiding over the sentencing.

On May 1 8, 2009, Judge Banales sentenced Defendant Cetis and atso modified the terms and

conditions of his bondpending appeal. That same day, Judge Banales entered sn order appointing

himself to these two cases. .Sae hhtbit l.

On June I 6, 2009, Judgo Banales assignd three other cases pending egainst Defendant C€lis

(i.e., Cause Numbers 07-cR4048-E, 07-cR4049-8, and 0B-cR-r366-E) to be heard by the

Honorable Ricbard Terrell. See Exhibit 2.

On June 19, 20090 Judge Banales set these two cases for a hearing on Defsndant Celis'

motion for new hial (filed on Api124,2009) and his motion to amend a condition ofbond (fiIed on

Jure 11, 2009) for 8:30 a.m. on Friday, June 26, 2009.

Late on the afternoon of lune 24, 2009 , at 4:40 p.m. - just stightly more than 8 business

hours prior to the then scheduled hearing at 8:30 a.m. on Jrme 26, 2009 - the State filed a document

labeled "State's Motion To Recuse The Honorabte J. Msnuel Banales.',

Because of that eleventh hour filing, the hearing set for June 26, ?.0fil9, at E:30 am. was

canceled as of June 25,2009, at 1l:35 a.ut., per email notification &om Ms. Emily Jivorec,

Adminisfrative Assistant for the Fiffh Region. ,Sea Exhibit 3.

This is a reply to the State's motion to recuse, which sonte.sts the Sta,te's dilatory tactios

because: (1) the motion is r.rntimely, with the failure of the State to prompt$ move for reqrsal

constituting a waiver and also estopping the State; (2) the State was well aware of the vast majority

of the infonnation contained in its recusal motion well prior to the filing of its motion to recuse; and

(3) the motion cannot have been filed in good faith because the facts alleged by the Sbte are in no

way even remotely similar to those addressed by the Supreme Court in Capertan v, Massey CoaI,



_U.S._, 2009 WL 1576573 (Iune 8, 2009), upon which the Stare relies.

tr.

RuIe l8a, Texas Rules of Civil Procedure, which is e'ntitled nRecusal orDi$qualification of

Judgas," states the folowing (in pertinent part):

n(a) At least ten days before the date set for trial or other hearing in any court
other than the Supreme Court, the Corut of Criminal Appeals or the cornt ofappeals,
any party may file with the clerk ofthe court a motion stating grounds why &ejudgE
before whom the case is pending should not sit in the case. The grounds may incftrde
any disability of the judge to sit in the case. The motion shall be verified and nust
state with partictrlarity the grounds why the judge before whom the case is pendiag
should not sit. The motion shall be made onpersonal knowledge and sball set forth
such faots as would be admissible in evideace provided ttat facts may be s&ted upon
information andbelief if the grounds of nrchbelief are specificailystated"

(b) On the day the motion is fiiled, copies shall be served on all other parties or their
counsel of recod together with a notice that movant expects the motion to be
presented to the judge three dap after the filing of such motion unless otherwise
ordered by the judge. Any other party may file with fte clerk an opposing or
concuning stabment at any time before themotion is heard.

(c) Prior to any finther proceedings in the casg tbe judge shall eithen rcsuse himself
orrequestthe prosiding judge ofthe adminisfrativejudicial disfrictto assign ajudge
to hear such motion. If the judgc recuses himself, he shall enter an order of recusal
andrequestthepresidingjudge ofthe administativejudicial distictto assign another
judge to slt and shall make no firther orders and shall take no firther astion in the
case except for good causs statsd in the order in whioh zuch action is taken

(d) If the judge declines to recuse himse$ he shall fonrardto thspresidingjudge of
the administrativejudicial dishict, in eitheroriginal form or oertified copy, an order
ofreferral, the motion, and all opposing and concuning statements. Except for good
cause stated in the order in which ftrther action is takeq the judge shall make no
further orders and shall take no furfrer action in the case after filing of the motion
and prior to a hearing on the motion. The presiding judge of the adminisfiative
judicial disfiict shalt immediately set a hearing before himself or some ofrer judge
designated by hrm, shall cause notice of such hearing to be given to all parties or their
counsel, and shall make such other orders including orders on interim or ancillary
relief in the pending cause as justice may require.

(e) If within ten days of the date set for trial or other hearing a judge is assigned to
a case, the motion shall be filed at the earliest praoticable timo prior to the
commencement of the trial or other hearing.

(f) Ifthe motion is denied, it maybe reviewed for abuse ofdiscretion.on appeal from



the finalp6*tor. If the motiotr is granted the order ehall not be reviewable, and the
presiding judge shatl assign another judge to sit in fte case.

(g) The Chief Justice of the Supreme Cowt may also appoint and assigu jndges in
conformity with ttis rule and pumuant to statute.

(h) If a pmty files a motion to recuse under this rule and it is.detprmiued by the
presiding judge or the judge designated by him at the hearing and on motion of fte
opposite party, that the motion to recuse ls brought solely for the purlose of
delay and wlthout sulficient crrse, the judge hearing the motion may, in fte
interest ofjustice, impose any sanction authorized by Rule 215(2)(b).

(emphasis added).

Rule l8b, Texas Rules of Civil Procaduq which is eutitled Grormds for Disqualificatiom or

Recusal of Judges, states inpertinentpart that:

"(2) Recusal

A judge shall recuse himself in anyproceeding inwhich:

(a) his impartiality might reasonably be questioned;

(b) he has a personal bias or prejudice concondng the subject matter or a partlr, or
pmonal knowledge of disputed evidentiary facts conceming the proceeding.

The State seets recusal under Rule l8b(2[a) and O), apparently, due to the quotation of the

following language on page 4 of its motion, to wit na judge shall recuse himself in anyproceeding

in urhich his irnpartiality might reasonably be questioned...lor] he has a personal bias or prejudice

conce,ming the subject matbr or a pafiy.r'

m.

Rules l8aand 18b, Texas Rules ofCivil Procedure, includingthetendaytime frameofRule

18a(a), havebeen heldtobe applicable to criminal cases. See e.g.,Arnoldv. Statc,853 S.W.2d 543

(Tex.crim.App.1993); DeBlancv. state,799 s.w.2d 701,205 (Tex.crim.App.1990). see also

McClenanv. State,661 S.W.2d 108, 109 (1983)(addressingrecusalunderpriorstatuteandpriorto

that point in time when Rule I 8a and Rule 18b were held applicable to criminal cases).



The State has convenientty ignored and/or overlooked the fact tbat its motion is untimely,

and has not even seen fitto addressthe issue ofwhetherithas waivedtbeissuebyits dilatory fi.ling.

InWrightv.wright,S6T s.w.2d 807, 8t I (Ier App.-El Paso 1993, ffiitd€nied), thecornt stated:

When amotiontorecuseajudgeis filed, thejudgemusteitherrecrrsehim- orhe,melf
or request the adminishative judge to assrgn ano&er judge to hear the motion- ,lee
Tex.RCiv.P . l&a(c); see also Gensal Motors Corp. v. Evitu, 830 S.W.2d 35j, 357
(TexApp.-Corpus Christi 1992,nowit); Gonzalu v. Gotaalu, GS9 S.W.Zd 900,
901 (Tex.{pp.-El Paso 1983, no unit). In either case, &e judge is prohibited from
taking any ftrther action in the sase until the motion to recuse has been resolved. ,Sbe
ld. Ihe mandatory provisions in Rule 18a, however, nover come lnto play unless
and until t time'fi motion to trecr$e is filed. Fl{2 Wbtkins v. Penrson, ?95 S.\M.2d
257,25940 (fex.App.-Houston [14th Dist.] 1990, $dt denied); Gonzala, 65g
S.W.2d at 901.

FN2. In Gonzala,659 S.W.2d at 901-902, this Court held that a
motion to rect$e must be presented more than ten days pdor to the
hearing in orderto be consideredtimely.

seealsoBlachnellv-Humble,24ls.w.3d707,7l2-13(Tex.App.-Austin2002, wpet.);McElwee

v. McEIwee,91l s.w.2d 182, 185-86 (Tex.App.-Houstou [lst Dist.] 199s, urit dsded); rn re

DeMayo,No. 09-05-074 C|.1,2005 wL 857066,at *I (TolApp,-Besumotrt 2005, no pet ) (mem.

op. on reh'g) (failure to compty wift. procedr:ral requisites for recusal waives complaint).

In a criminal c&se, a tial judge has no duty to rcsuse or refer if the rocusal motion is not

timely file& De Leon v. Aguilar, 127 S.Ui.3d l, 5 n. 3 (Tex.Crim.App.2004)(orig.proceeding)

f'timely filed recusal motion riggers the tial judge's duty to reflrse or to refer. The tial judge has

no zuch duty when a recusal motion is not timely filed.'); Artold v. State,853 S.W.2d at 544145

(holdingthat defendant's hilure tocomplywith ten-daynoticeprovisionwaived appeal ofdenial to

have motion heard by judge other than one assigned to case).

Additionallg Ex parte Ellis,275 s.w.3d r09,lzz-125 (fex. App.-Austin 2009), tully

suppofis the conclusion that the State's motion is untimely because, as was the case therein, tle State

waited far too long (i.e., after the Court of Appeals had iszued its original opinion) and had been



awaxe of the infotmation contained in its motion to recuse (regarding Justice Waldrop) loag prior

1s 1$s filing of the recusal motion therein.r While I'tlrs dealt with recusal of an appellate judge, the

analysis (and particularly, the cases cited at275 S.W.3d at 124 n. 9)o are entirety applicable to the

instant sihration.

Notwithstandingthe foregoing, there are two exceptions to the tendaynoticerequirement,

to wit (1) a party does not know ttre gounds for the recusal ten days prior to tial; or (2) recusal is

based on a constitutiond disqualification of the judge . See Jamilah v. 8ass, 862 S.W.2d ZOL,20i

(Tex.App.-Houston [14th Dist] 1993, no pet.); Sodennan v. State,9l5 S.W.2d 605, 608 n- 4

(Tex.App.-Houston[4thDist] 1996,pet.refd,untimelyfrled)(citingBucldtoltsISDv.Glaser,6S2

S.W.2d 146, 148 (tex.1982). However,neitheroftheseconditionsaresatis{iedherein,andthestate

has advanced no aqgument that these exceptions apply.

Accordingly, it appears clear that the State failed to co'mply with the ten-day provision of

Rule l8a. Furthermore, it also appears clear that the State had notice as of May 8, 2009, that ludge

Banales was going to handle &e recusal hearing, and tben, on May ls,zffig,additional notice that

Judge Banales wculd handle the sentencing (and perhaps thereafter retain the two Gases for my

residualmatErs, including themotion fornewtial, which was theirpending). Finally, the State bad

achral notice that Judge Banales was going to retainthese two cases on his docket as of the entry of

his May 18,2009, order.

While a hearing on the motion for new Eial was not scheduled until June 19, 2009, the State

had ample notice that Judge Banales was handling these cases, and chose to delay the filing of its

motion to recuse utrtil 4:40 p.m. on June z4,z}Og.Bywaiting to the eleventh hour, the State failed

t It is also well settled that a motion to recuse should be filed at the emliest practicable time after
the grounds for recusal become known to the parties. Carmody v. State Farm Lloyds, 1S4 S.W.3d
419,422 (Tex.App.-Dallas 2005, no pet.).



to move in a timely basis and Rule 18a clearly authorizes a ruling that the State's motion to reflNe

is rmtimoly. Defendant Celis zubmits that in fact it should be held to be untimety, either by Judge

Banales in the first instance, or by any Judge who might be assigned to this case should Judge

Banales decide to refer the matter.2

Finally, the State should be estopped &om attempting to recuse Judge Banales because ofits

prior inconsistent conduct in failing to do so (i.e., ater Judge Banales' order of lvIay B, 2009, after

the recusal hearing and before the sentencing, and after the seffencing on May 18, 2009, and the

enty ofthe May 18,2009, orderretaining the cases). See e.g., Arroyov. State,l17 S.W.3d 295, ZgB

(Tex. Crim. App. 2003); Ex parte shoe,137 s.w.3d 100, 102 (Tex App. - Fort Worrh 2004, no

pet.). By not filing a motion to recrrse when it became apparent that Judge Banales would hear the

cases (beginning with the entry of the May 8, 2009, and continuing onward thereafrer), the State

failed to take action which was nec€ssary to avoid an estoppel argument. Statsd ofterwise, by

allowing Judge Banales to take over these two cases, the State's action in acceptiug Judge Banales

is inconsistentwithits curentmotionto recuse.Itseems clearthatthe onlyreason the Statehasnow

fited its motion is to affempt to forum shop the Judge who will achrally decide the motion for new

trial. By failing to move for rccusal when virtually all information contaitred in the State's motion

was public recordpriorto May 8,2009, the Stateshouldbeheldtobeestoppedfromseekingrecusal.

While it does appear tbat the State did not know about the "fund raiser" for Judge Banales

(to be held on June 29,2009)until some unspecified date, the activities sunounding political flrud

raisers and campaign contributions are not sufiEcient under Texas law to justiS a motion to recuse

2In Carmody v. State Farm Lloyds. 184 S.W.3d 419,421 (Tex. App.-Dallas 2006), the Court
noted that "courts of appeals have diverged on whether a judge may deny a recusal motion based on
proceduraldeficiencies...." Nevertheless,theCourtofCriminalAppealshasmadeitquiteclearthat
a judge may deny a motion to recuse if it is untimely without refening the matter in the first instance.
De Leon v. Aguilar, supra at 5 n.3; Arnold v. State, supra at 5M-45. Accordingly, it appears clear
that Judge Banales has the authority to deny the motion to recuse as untimely iu the fnst instance.



and the casss are clear in this regard. For instancg n J-IV hwestments v. Davtd tynn Mach., Ine,

784 S.W.2d 106, 108-109 (Tex. App.-Dallas 1990), the Courrsbred:

Texas courts have repeatedly reiected the argument that campaign
contributions might create a btas to prompt recneal. Illustative is Rocha-v.
Ahmad,662 s.w.2d 77, 78 (Tex.App.-san Antonio 1983, no writ), which involved
a motion to recuse or disqualify two of the associate justices of fto court ofappeals
because eachhadacceptedeampaign conhibutions fromfte lmn'yerforappetlee. The
court ovemrled this motion, holding appellee did not show bias. In reaching this
result the court stated:

It is not s'rprising that attorneys are the principal souroe of
contributions in a judicial election- we judicially know that voter
apathy is a continuing problem, especially in j'dicial races and
particutarly in contesh for a seat on an appellate beirch. A candidate
for the bench who relies solely on oonhibutions from nonlawyers
must reconcile himselfto staging a campaign on something less than
a shoestring. If a judge cannot sit on a case in which a contibuting
lawyer is involved as cormsel, judges who have bee,n electsd would
have to recuse themselves in perhaps a majority of the casee fild in
their courb. Perhaps the nort step would be to require a judgs to
recuse himself in any case in which one ofthe lawyers had refused to
contibu@ or, worse still, had contributed to thatjudge's oppoarent.

Id. at78| see also River RoadNeighborhoodAss'n v. south Texas sports, Inc.,673
S.W.2d 952,953 (Tex.App.-San Antonio 1984, no writ).

In Tqcaco, Inc. v. Pentuoil, Co., 7 29 S.W.2d7 68,942-45 (Tex.App.-Horptoa
[lst Dist.] 1987, writ refd nr.e.), Texaco filed a motion to recuse tte niat;ridgo
based on Canon 3C of the Code of Judicial Conduc! the forenrnn€r of Texas Rule
of Civil Procedure 18b(2). FNl The lead counsel for Pennzoll gave the sum of
$10,000 to the trial fudge's snmpaign fund and erso served on the judgers
campaign steering committee whlle the case was penillng. In its motion, Texaco
argued that these actions creatod an appearance ofimpropriety on Se part ofthe fial
judge; however, the court held that the carryaign contibution did not constitute an
appearance of impropriety. Texaco, TZg S.W.Za at 845. In view of these cases, we
find no abuse of discretion. We ovemrle point of enor four.

FNl. Rule l8b(2) of the Texas Rules of Civil procedure
provides:Judges shall recuse themselves in proceedings in which their
impartiality might reasonablybe questioned, including but not limited
to, instances in which they have a personal bias or prejudice
conoenring the subject matter or a party, or personal knowledge of
disputed evidentiary facts concerning the proceeding.

(emphasis added). See also Degarmo v. State,922 5.W.2d256 (Tor. App.-Houston [l4th Dist.]

8



1996, ffiit refd). Nothingcontainedinthe State's motionto rscuse can sideste,p the force of these

prior cases, which couclusively eshblish that nothing alleged in the motion to reou$e canjusti$ a

reqrsal of Judge Banales.

IV.

Furthermore, it bears mentioning that the State has convenient$ failed to point out that Mr,

Canales and his firm do not represent Defendant Celis in connection with the motion for new trial.

Rather, tle motion for new tial filed in these cases reflects that only undersigned counsel (Botsforq

is reprasenting Defendant Celis. Undersigned counsel (Boefod) has made no campaign

confributions to Judge Banales, not ftat such action would have any significance for the State's

motion to recuse.

Moreover, even if the facb alleged by the State were 100% accuratc (whioh Defendant

contests), there is no legally sufficient factual basis to support a recusal, given the case law cited

above in Section Itr regarding political contributions under Texas case law. Moreover, the State's

attempt to equate the facts alleged in its motion to recue with the facb addressd by the Sgpreme

CowttnCapertonv.MasseyCoal,supra,isunavaiting.Ind6ed, inCapwton,thesupremeCogrtof

Appeals of West Virginia reversed a frial court judgmenf which had entered a jury verdict of $50

million. The appellate court voted 3 to 2, and the isnre involved was whether one of the newest

members of the appellate court, Justice Benjamin, should have been recused because Don

Blankinship, the Chairman, CEO and President of Massey Coal, had spent and/or donate.d over $3

millionto assistBeqjamin's electionefforts atatime thatthe casewaspending. TheCourtnotedthat

" [n]ot every campaign contibution by a litigant or attomey creates a probability ofbias that requires

a judge's recusal, but this is an exceptional case." Id. at*ll, The court concluded

That there is a serious risk of actual bias - based on objective and reasonable
perceptions - when a person with a personal stake in a particular case had a
significant and disproportionate i:rfluence in placing the judge on the case by raising



fimds or directing the judge's election cempaigr uften the cass was pending or
imminenl Id.atll.

The Court we,nt on to state that

The inryiry centsrs on the contibutions relative size in comparison to the total
amountofmoneyconhibutedto thecampaign, thetotal amormtspe,ntintheelectiorl
and &e apparent effect such contibution had on the outcome of the election .Id. at
I  t .

Suffice it to say that the State's motion to recuse alleges nothing remotely resembling that

presented inCaperton -- an extreme case to be sure -- and the Statds effoil to "hitch its wagonn to

Caperton should be denied. Indeed, the State's astion in filing this motion devoid of any factual

allegations even remotely approaching Caperton, is consisteirt with Mr. Justice Scalia's pr.ediction:

"[t]he Cotrt's opinion will reinforce that percepion fof eroding public confidence in the Nations

judicial system], addingto tle vast arsenal of lawyerly gambits that will come to be known as the

Caperton alafu,." Id.at 23. Simply stafe4 the State's motion is deficient for farliqg to allege the tSpe

of facti which would justi$ a capertoninquiry and should therefore bs d€Nded.

WIIEREFORE, PREMISES CONSIDERED, Defendant respectfirllyprala that the motion

to recuse Judge Banales be denied either by Judge Banales in the first instance as untimety, or by

any Judge to whom it may be assigned (on all of the legal and factual grounds asserted herein), and

for such other relief to which the Coufi may conclude Defendant Celis is entitled.3

3 Undersigned counsel is concemed that the State's dilatory tactic is designed to ExGnd the
disposition ofDefendant Celis' motion for new trial past the statutory deadline contained within Tx.
R. App. Proc. 21.8 for deciding the same, to wit 75 days from May 18, 2009, which is the date that
the sentencewas orallypronouncedand suspended in opencourt. Additionally,undersignedcounsel
has onerous time consfraints and had made arrangements to travel to Corpus Chuisti for the hearing
on the motion for new hial once it was scheduled for June 26,2009,at 8:30 a.m. While Defendant
Celis believes sanctions are appropriate under Rule 18a(h), he will leave that up to the Cornt, but is
more ttran prepared to present evidence regarding the disruptive impact of the State's rmtimely
motion and the corresponding amount of time devoted to the preparation of this reply.

10



Reqpect'ully submitbd,
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State BarNo. 02687950
Botsford& Roark
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7840L, on this the 26th day of June 2009.
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6t25/2009 I 1:35:49 A"M. Conbd Daytight Time
emilv. liroveoi0oo.nuecss.bc ue

rag€ r ot r

SubJ:
Date:
From:
To:

totlonto Recuss

dbqbtud@ed.con

Do to teo€nt dweloprunts, tlre hearlrq bmonon, Fdday, June 26&, F poegorrd.
Yesterday, Jurrc 24fr, fre $'bte fred a Mofion b Recusehe Hon. J. itenuel Banahs In CEnsE i.ls. 0?-
CR4046-E and 08€R-136$.E. The llloton wsllle etarped at4:30 pm, June 24, 2009. Atabout 4:60
pm, the SHe hand walked a owtesy copy of their fibd Mo8on to Reone b the 5fr R€gbn Oftues.
Judge Banales was not kr fte 5t Region Offices but in hls 105h llistrid Court Office. At about S:30 pm,
lune 24n; { udge Banahs g,ot e cdl fiom a reporhr from tre caller Timee concernlng the Motion b
Recuee. Thls was $e lirsttime Judge Banales had lreard aboutthe Mothn to Rccuie. Hc trcn hrquired
$$ 9f Ol n"gio,n Staff about the MoUon !o Recuae. He tu: not yet ruad lhe Motftrn es ha b on the
Bahch ln Kingsville today.

Sincerely,

Emtly L. Jirovec
Adninisffih:e Assrsf ant Jbr thg Sttt Reowrr
9Ol Leolnrd. sfetelt, Sirffe S0S
@rpue Ctnerti Tt(784O1
s61.888.0661
367.888.0902 (Farl

Thursday, June 25,2009 America Online: Dbotsford



STATE OFTEXAS

vs.

MAI]RICIOCEI.,$
' $

$

NO. 07-CR-404G8 & 08-CR-1365-E

$ INTHE I48THJLJDICIAL
$
$ DTSTRICTCOI]RT

NI.]ECES COUNTT, TH(AS

ORDER

On this the - day of , came on for consideration the "State's Motion To Recuse

The Honorable J. Manuel Banales." The Court has consideredtle motion and the reply ofDefendant

Celiq and is ofthe ofopinion that the nstate's Modon To Recuse The Honorable J. lvlanuel Banales,,

was untimely filed under Tex. R. Civ. Proc. l8a(a). Accordingly, pursuant ta De Leon v. Aguilar,

127 s.w.3d 1, 5 n. 3 (Texcrim.App.2004) (orig.proceedng), amold v. state, g53 s.w.2d 543

frex.crim.App.l993), andDeBlancv. state, z99 s.w.2d 701,70s (Tex.crim.App.lg90), a1aong

other cases, the Court has jurisdiction and authority to denythe motion as not timely filed.

Accotdingly, the "State's Motion To Recuse The Honorable J. Idanuel Banalesu is hereby

DENIED asuntimely.

J. Manuel Banaleso Judge Presidiag



Order Granting Recusal Of Judge Banales



LOUIS STURNS
District Judge

2l3th District Court
Tarrant Coutty Justice Center
Fort Worth, Texea 76196-021?

8r? -884 - r529
lcrtums @ tarrantCOutty.coE

July 21, 2009
vrA FACSTMTLE J 6r-88&gf,p!:
Honorable Carlos Valdez
Nueces Couuty District Attorney
901 I*opud Sfreet, Room 206
Corpus Christi, Teiras 78401

vu FACStAfin s I 2-j7a-9947
Honorable Eric I.R. Nichols
DeputyAuorney Genenal for Climinal Justice
The Office of thc Attornuy General
Post Office Box 12547-MC 048
Austiu, Tcxas 7 87 ll-2548

WA FACSIMILE 512479.8040
Honorable David Botsford
Botsford & Roark
1307 Wcst Avemre
Austin, Tcxas 78701

tlw FaCSTMILE 3; 6r-88+7023
Honorable J.A. "Tont'' Canales
Canales & $imonson, P.C.
2601 Morgur Avenue
Post Of[ce Box 5624
Corpus Christi, Texas 78465-5624

RE: 07,CR-4046-E & 08-CR-1365-E;
The State of Texas v. Mauricio Celis

Dear Sirs:

The Corut after considering thc cvidcncc prcscntgd in a bearing held on July 17,
2009, with both sides represented by highly quatified and compctent +oun*el, concludes
that the interest ofjustice requires granting the State's Motion to Re,cuee thE Honorablo J.
Mauuel Banales.



Page 2

Judges shall disqualiff themselves in atl procee+{ing$ in whicb their
impartiality mieht reasonably be questioucd. TRCPIS(b).

The question of coucsn hcre is aot whethct the Statc has dcmonshatcd
aotual bias on th'e part of Judge Banales, but whether there is an
app$aranse of impropriety that causcs a reasonable mernbsr of the public
to lack conlidence ia the faimess of the tibunal. Acftal bias is not
required the appearance of bias is sumcieut to disqualiff a judge."
Richardson u Quarterman, 537 F,Sd 466, 477 (f Cficuit, 2005).

The preamble to the TCIras Judicial Code of Conduct states:

'Our legal system is based on the priuciple that an independen! fair and
competeot judicrarT will interpr* rod 

"pply 
the laws that govern us. The role of

the judioiary is central to Arnerican concepts ofjustice and tbe rule of law.
Iffiinsic to all seotions of this Code of }udiclal Conduct are the prccepts that
judges, individually and colleotivel% must respect and houor the judioial office as
a public trust and stive to ernhance snd mahtaitr confidence in ottr legEl system.
The judge is an arbiter of facts and law for the resolution of disputes and highly
visiblc slmbol of goverument under the nrle of law."

Campaign contributious iu of themselve$ do not ipso facto give rise to a
roquirem.cut of rocusal. But it is significant thnt in this case, attonroys and law finns
involved with sharing fees with the defendant were donors to the judge's re-olechon
campaign. It is furthermore noteworthythat an sttomeyrepreseuting the defendant, as
well as other attorueys, some of whom had shared fees with the Defendaqt, were on the
Host Committee for a fu1rd raisrug event held just three (3) days after the scheduled
hearing date.

The faot that Mr. Canales serves on a foderal judicial evaluation committeo whose
recommendation ludge Banales would theoretically seek if he were to apply for a federal
judicial appointrnent in the future is of minimum significance. Likcwise. the factthat
Judge Banales stated that he would not impose jail time as a condition of probation is uot
of ovcrriding concem. But the role of campaign eontibutions; their source, and the
timing of the fundraising event casts an ominous shadow over these proceedings. A
judge should recuse himself in any proceeding in which his impartialiry might be
reasonably questioned- Ard it is principally for this reasou that the court grants the
State's Motion to Recuse. The court is mindful of the fact that other Nueces County
judges disqualified themselves from the case and commends them for their action.
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This ruling should uot be constued in any tnanttr as being a criticism of the
actious takcn by Judge Banales, but rather as afl attempt to maintain the appearance of
fairnees to both sides in tho Celis case, as well as the public trust in thc court syst€;m-

The State is Ordered to propare ar order in conformity with this letter and TRCP
l8(a) and send it to me by 5:00 p.m. today.

LES/tb
cc: Honorable Chicf Justicc Wallace B. Jefferson

Wd Facsimlla 5I 2-163-1 3 65
Honorable Iudge J. \dsnuel Banales
Via Facsimile 3 6I-888-0779
Ms. Diana Barrera, NuecEs C,ounty Disfriot Clerk



Fuelberg's Amended Motion To Disqualiff Judge Mills



NO. 10t5

THE $'t'A'rI or TExn$

vs.

BENNIH FTIHLBERG

IN TIi[ 424flIruDICIAL

I}ISTruCT COURT OF

BLANCO COUNTY, T${AS

AMENDSp nroTIoN Tg IlIsorJALrFv oR RECrrsE

TO THE HONOI{AIJLTJ JUDCE OF SAIT, COURT:

COMES NOW Defendant Bennie Fuelberg by and tluough hie undorsigncd cuunsel, und

pursuant to An.30.01 Texas Codc of Lliminal Procedure, Adicle 5, $cction lt of the Texas

Con.ttitution, and Rules t 8a and l8b of ttre Texas Rulcs of Civil Procedure, and files this Anrenclpd

Motiorr to Disqunlify or Rscure. Mr. Fuelberg respectfrrlly movo$ thu judgo of this Court, the Hon.

Ilaniel H, Mitls, to disqualifu 0r rccusc hirnsell. In support of this nrotion, Defendant subrnitc rhe

ftrllowing:

I.

Mr' Fuelbcrg has previously filcd a Motion to Disqualify or Rccus$, Hearing on the motion

is set for Octlrbcr 9,2009, et 9:00 n.nr, l'his arncndsd morion rostates nnd eladfies thc grountls lbr

tcliul'set forth in thc original rnotion.

II.

Tltc indictrnenl in this casc nllogrru one counr each of Theft, Misapplication cf Fiduciary

Pruperty and Money Ltrrrtclcring. The alleged victinr in this case is Pedernales Electric Coopcrative,

Inc, ("PEC"), which providcs clcctric seruice to residents in Blnnco County, Texas. The indictnrent

ailegcs that the thcll nnd misapplicntion involvccl funds in exsess of $200,0(10,

$
$
$
$
$

DEBBV ELSBUHY
ct-EffK dstnrcy qgl4r rufucocouttrl nxlg

FILED

SEP $ O ZOO9

ffi
l'uelberg - Amcndad Motion to Dirqunllfy or Rccu.rc, ptge I



tu.

In order to obtain electric gervlce fronr PEC, nn individual or business must bccome a

tncmbcr of the electric cooperative hy complying with the requircmeilts of Art. I Scc. I, PE(l

Bylawr, The Hon, Daniul H, Mills is a resident of Blanc,o County, obtains clcctric servicc liom and

is a mcmber of PEC. $es. 161.059 (c) Texns Utilities Code pruvides thst rcvcnucs of ur elsctric

coopcrativc shall flrst be applied to psyment of operoting and nraintenflnce cxpenscs ffid thc

prinoipal nnd irttorest on outstanding obligations, and then to the re.serues preswibed by the bond of

dircutors tbr imptoveffien! new construction, dr:prccinlion, and contingenoies. $eo. 161.059 (d)

comtrrands that rcvcnues not re,r;uired for the pwposes prcscdbed by $ubsection (c) slrall periodicalty

bc relumed to the ntcmbcrs in proportion to the amount of buqiness done with ench menrber forthc

applitable period. The subse*ion authori'zcu thc boanl of direclors to determine the manncr of thc

cliutribution. An. VIn Sec. 2, PEC Fylaws spwifres thut the surplus rovenuos be credited to the

individual membe r's nccount as "Patronage Capital" which uray be retired in wholu ur in parl upon tr

detetndmtion by the hnard of dircctors thst the tinanoial condition of the Cooperativc will not bc

in4raired thcrcby, The board of directors is authorizcd to dctcrmins the merhod of retirement ofthe

capital. l?ach mc,rrrber's Iratronagc Capitnl nccount is an asrcl owoed by that member. Upon

dissulution of FEC, each membcr would hsve a ctaim for distribution of tlrat nrcnrbcr's Patronage

Cnpital account. Also, mernber.q are entitlctt tu distributions ltom rheir capital accounts an aut}orized

by the board of dircctors. In re$cnt years" distributions from thc Patronagt', Capital nccounts have

bcc.n ruthorized.

tv,

The amcrunt allocatcd iu a given ycar [u thp nrembers' Pntronsge Capital flcuounts is rlirectly

!'uelberg - Amc'ndcd Motion tu Dirqurlify or Recuse, pagc l



relnted to the profit renlized by PEC in thst yefir. In years inwhich PEC realizes a profit, tsx laws

provide for adversc conscquence$ unlcss an allocntion is madeto thc Patronage Capital accr.runlu, In

years where a pmlit is not retlized, no ullocation is made. Bel'urc tlkrcutions oan bo mado in tho

futurr, the lcrss f'rom the previous ycar must bc rccoupcd. The PEC boffd of director.g haq autlrorized

allocstion to the Patronage Capital accounts in years where the coop madc a profit. These allocntions

have becn made in most, if not all ycars during the time span oovcred by the allegations in the

indiotment, Consequcntty, cach PEC msmbor's Pakunagc Capitat sscount balanco would bs

affected by an unlavful appropriation or nriaapplication of PFIC funds as alleged in the indictnrent

becauss thc prolitu ul'PEC would be reduced.

v.

Because the Hon, Daniel H. Milts is a PEC member', and the indictmem allcgcs unlawful

appropriation and misapplisation of PEC funds, he has a direct financiaf interest in the rubject matter

of the cnse. The allegcd conduct, il'prtrvcn, would have directly effected the balancc of his

Patronage Capital Account. Furthcr, if Mr, Fuelberg is found guilty of the tlrell or misapplication

clmrgus, the Statewill undoubtedlyseekrestitution, Thedecisionwhcthcrtoordcrrcstitutionwill bc

nraclc by thu lrialiudgo, Any rcstitution ordered will in*ease tlre income ofPEC in thc yczu in which

it is paid, thereby affecting tlre balancc of each PEC memberns Patronage Capital acoount.

Acc:ordjpgly, if the l{on. Daniel H. Mills nrakcs a tlccision on tlrc amuunt of rcstitution to bo paitl, it'

any, in thin c6E, that clctcrmination will directly affect the balance ofhis Pntronage Capitnl Account-

VL

llnrJcr Arliclu 5, Seution I I ofthe Texas Constltution, no judge may nit "in any carc whcrcin

the judge nray be interestcd..." Such clisqualilication is mandatory, and may not be waived by the

Fuelbcrg - Ancndcd Motiorr to Dirgualify or Recule, Pnge 3



partics, Recaurc the llonorahlc Judge of this Court has a pu:uniary intercst in thc outoome of this

casc by virtue of boing a mcmber of PEC. he it ditquati{ied to prcsidc over the trial of this cause as 0'

mattcrof law, fu, Sd* Pahl v, Whitt. 304 S.W.Zd 250 (Tex, Civ. App,-lil Faso l957, rur writ)(Trial

judge disquolifred to sit cvor though he was only one of some 5000 membcrs ofclcctric coopcmtive,

and cvon though hc wss impartial whcro lrs stood to rccoivc distribution of surplus revenueg under

the predecessor to Scc. 161,059 (d)'lexas Utilities Code ), Art, 30.01 Texss Code of Cdminal

Procedure provides that'No judge ar justice of the peaee shnll sit in any case where hc muy bc thc

partyinjurcct,,." Thctcrm"p?nlyinjurud"inArt.30.0lmustbuuunul,rucdconsistcntwithArt'5'

Section I I of the Texas Constitution to include sircunrstances where thejudge has a direct pecuniary

interest in thc outcome of the csse ofld cfirnot be given I more narfow meaning. Furtlret, Rule l8b

( I Xb)'l'cxas Rulcs ol Civil Pruscdure r"r:quires that a ju<lge shall disqualil'y himuclf if hc knows tlut,

individually or as B ficluciary, hc has an intcrcst in the subjcct matter in controversy,

vil.

Burtausu tho tlonorable Judge in this oase has an interest in the outsome of this cas$

disqualification is required ag n matter of law under Article 5, Septisn I I sfthe TFxns Constitution'

Art. 30.01 Texas Code of Criminal Procedure arrd Rule l 8b (l )(b) Texas Rules of Civil Procedure.

vm.

Rule lS|l(Z)(a) Tcxas Rulcs of Civil l,rocedure provirlcs that a trial iudgc ghel! disqualify

himself in any case where "his impartiality might reasonably be questioned." Similady, Rule

l8b(2xb) mandatcs rscusal where the judge"has apersonal bias orprejudice concemingthc subjcct

matter" ofthe case. Canon 2 of the Texas Ciode of the Judicinl flonduct requiresth* the Court ovoid

cvcn thc app$ardncc of impropriety, including acting at all timcs in a manner that "promotes public

Fuelberg - Amnndod Motion to Dlcqunllff or Recuser Page 4



confidence in the integrity ond impartiality of the judiciary." Placing thin Court in the pntentidly

awkwanl position of presiding over s case where he stands to bensfit finansially ruiscc $t nccrns

nbout the Court's ability to rcmain inrpartial, At tlra very least, tlte appearance of impartiality

becomes questionable. Because of this and the fact the Honorable Judge of this Court is a mcmbcr of

PEC, and is in effect an alleged victim of the activities charged in the indictment" Rule l8b(2)

dictates that hr: r$cusc hims$lf from hsfiring lhis cas(r,

WIIERIFORIJ, Defendant prays that the Honornble Judge of this coutt either diequalify or

rr(.ru$c himsclf from presiding in this sase snd that he certiff that fact to the presiding judge of the

administf$tive jrrdicial district in accordance withArt. 30.02 Texas Codc ol'Criminarl Precsdurc and

I8a and l8b of the Texas Rules of Civil Proccdurc,

.$TATE BARNO, 08624600
600 WESTNTNTI{ STREET
AU$TTN, TI]XAS 7 87 0 | -22t2
st2,-476-2494
512-47 6-2497 FACSIMILD
A'I"I'ORNEY FOR BENNIE FUELBERG

YHF,rF',rcArroN

tscibtc mc, lhe undersigned authority, personally appeared (.luistophor M. Ountcr, I per$on

known to nre, who upun hiu oath deposed and said as follows:

"My name is Christopher M. Grrnter, I anr ovcr thc agc ul'ci$itcun, havc ncver been

convictetl of t fcluny, and am tully compctent to give this affidavit. I have personal knowledgc that

Fttelberg - Amended Motion to Dlsquatlfy or R*cusc, Pnge 5

rtfti'

Respectfi rl ly submitted,



Pedcrnalcs Elcctris Coopcmtivc, Inc. ("PEC") iu the allcged victim in this case; and tlrnt Daniel H,

Mills, Honortble Judge of the 424r'Jrrdicial l)istrict Court, Fllanco County, Tex[t. is a mfinbcr of

FEC." Further,I have personal knowledge from exsmining the applicable *tatutes gnrl FEC Bylawt

trf thu manner in whioh the IrEC board of directors is authorized to make allocations to l'b0

memhers' Pntronnge Capital occourrts, tsasccl on information obtained from otherg hnvinf clirect

knowledge of tho management of PEC it is my belief that the allegations relating to the pmcedure

tttilized lry PEC to dctcrminc thc arnount !u be allocated uo the Patr,onagc Capital accounts snd

whethet disttibutions have bccn nudc frorn Patronagc Capitrrl

SUts$CRIBED AND SWORN TO BEFORE ME on this the 49 Oay of Scptcmbcr, 2009,

ffi Notalry I'ublic, Etate of Texas

"-ffiJ

Fuelberg - Amcndcd Motion to Dirquulify or Recuse, Page 6



State's Motion To Disqualiff Fuelberg's Attomey



STATE OF TEXAS

v.

BENNIE FUELBERG

No. l0t5 E

$ rN rHE 42{HJUDTcTAL orsrry$r
dgo

$ couRr oF 35mu;- l
> F -

$ BLANco couNTY, TExAS $H't' t r u
o F

B
MorroN To DrsouALrF,"Y couNsDL E

d

TO THE HONORABLE JTJDGE OF SAID COURT:

COMES NOW the State of Texas and hereby makes an application to this Court for an

order disqualifying counsel for the defendant from further representation of him in the above-

captioned case, and in support thereof would show the court the following:

On June 17,2009, the Defendant was indicted on.counts.of misapplying fiduciary

property of a value more than $200,000; theft of property of a value more than $200,000; and

money laundering of a value $100,000 oj pore and less that $200,000. The Defendant has

appeared through Mr. Christopher Gunter. The first court hearing on the case was scheduled for

September 4,2009, but was postponed due to the filing of a motion to disqualify and/or recuse

the trial judge assigned to the case.

Prior to the conduct of any further proceedings in this matter, the State moves to
'disqualify'Mr. 

Gunter from representation of the Defendant in *rese oriminal proceedings, on

grounds that an impermissible conflict of interest exists between Mr. Gunter's representation of

the defendant and his prior representation of the victim of the crimes alleged in the indictment,

Pedernales Electric Cooperative, Inc. (.,pEC").

I .

According to information recently provided to the State, Mr. Gunter was retainEd as

counsel for PEC on January 15, 2008, to provide legal advice to PEC "in connection with any

criminal investigation that may arise as a result of recent allegations of misuse of PEC funds."

(t)
O
C9
GI

e
l-
Cj)



Attaohment A (contract). The legal services contract was signed by Bennie Fuelberg who at the

time was PEC's general manager. It has also been recently reported to the State that Mr. Gunter

provided at least one invoice to PEC in which he itemized advice and legal services provided to

PEC and menrbers of its board of directors. According to information rocently received by the

State from PEC, the conflict of interest between Mr. Gunter's prior representation of the victim

in this case (PEC) and the defendant has not been waived by his former client. Attachment B

(8/28108 letter) and AttachmerftC (9117109 letter). On Se,ptember 29,2009, the State received a

copy of Mr. Gunter's bill to PEC, which has been heavily redacted by PEC in an effort by PEC

to claim and preserve attorney-clie,nt privilege. Attachment D.

Rule 1.09(a) of the Texas Disciplinary Rules of Professional Conduct (TDRCP) states:

(a)Without prior consenf a lawyer who personally has formerly represented a
client in a matter shall not thereafter represent another person in a matter adverse
to the former client:

(1) in which such other person questions the validity of the lawyer's
services or work product for the former client;
(2) if tho roprcsontation in reasonable probability will involve a violation
of Rule 1.05;or
(3) if it is the same or a substantially related matter.

The conflicts between Mr. Gunter's prior representation of PEC and the defendant in this case

fall within the scope of the rule. First, it is apparent from the recently disclosed information

concerning Mr. Gunter's prior representation of PEC that he would have iad access to

confidential PEC information. Second, if convicted of any of the orimes for which he has beon

indicted, the defendant could be ordered to pay restitution to PEC, the victim of the indicted

crime. Hence, Mr. Gunter's current client could be ordered to pay his formor client restitution in

an amount in excess of $200,000. Complicating matters fufiher, the former client, PEC, has not

consented to the representation of the current client, Bennie Fuelberg. The victim of a crime

qualifies as "an opposing party" under the rules governing lav-vyer conflicts, 8.g., People of

Illinois v. Hernandez, 896 N.E. 2d. 2g7,30S (nl. 2008) (holding that n'the per se conflict rule



applies whenever an attorney represents a defendant and the alleged victim of the defendant's

cdme, regardless of whether the attomey's relationship with ttre alleged victim is active or not,

and without inquiring into the specific facts concerning the rature and extent of counsel's

representation of the victim.').

The evidence that has recently been provided to the State reveals a substantial

relationship between the two representations at issue that warrants Mr. Gunter's disqualification.

iVC/VB Tacas National Bank v. Coker,765 S.W.2d 398, 399400 (Tex. 1989). '"The trust

necessary in any attomey-client relationship is destroyed if the client must be concerned that any

information given the attorney may reappear later in an adversarial proceeding in which his

former attorney represents his opponent." Id. at399. To disqualify an attorney, the movant must

show that a prior attorney client relationship existed and that the faots are so related to "the

pending litigation that it creates a genuine threat that confidenses revealed to his former counsel

will be divulged to his present adversary." Id. at 400. There is also no requirement of showing

actual wrongdoing by ttre attorney or actual use of the former client's privileged information by

the former attorney. Contica International, Inc. v. Alvarez (Tex. App. .- El Paso 1995), 910

s.w.2d 29,35-36.

The facts of the two representations are identical, misuse of PEC firnds. An attorney is

bound to keep the confidences of former clients as well at current clients. An attorney may

reveal the confidential information of a former client if that client waives the privilegg or it

furthers the representation, or the release is related to preventing or exposing a crime, or to

resolve a fee dispute. TDCRP Rule 1.05(c). None of those situations apply here. This croates a

serious problem for Mr. Gunter. Since Mr. Gunter is constrained by PEC's refusal to waive any

privilege, he will be constrained by his duties to his former client PEC in cross-examining PEC

directors and employees. There is an "irrebuttable presumption" that Gunter and every lawyer in

his firm have confidential information of PEC because of his representation of PEC in this



matter. Nati.onal Medical v. Godbey, 924 S.W.2d 123, 131 (Tex. 1996). He cannot use

confidential information he obtained as counsel for PEC. Because of the very nature of the

indioted crimesn numerous PEC directors and employees are expected to testi$ at trial.

I

The conflicts between Mr. Gunter's prior and current representations not only violate the

rules goveming lawyers, but may also impair the Defendant's access to competent non-

conflicted counsel, creating the possibility of a serious Sixth Amendment issue.

The right of a defondant to counsel of his choice is not absolute. The U.S. Supreme

Court has said that the Sixth Amendment does not entitle a defendant to a lawyer who is not a

member of the bar, who tlre defendant cannot afford. 'T.[or may a defendant insist on the counsel

of an attomey who has a previous or ongoing relationship with an opposing party." United

States v. l[heat,108 S. Ct. L6g2,169? (1988'y; see also Goraalez v. State t 17 S.W.3d 831 (Tex.

Crim. App. 2003). ln Wheat, the defendant wanted to be re,presented by an attorney who had

previously represented two co-defendants in the same conspiracy. Bravo, one of those co-

defendants and formet clients, was going to testify in the trial in exchange for some leniency and

had not been formally sentenced. Gomez-Barajas, another of the co-defendants and former

clients, had not yet had his plea accepted by ttre court. The Governmerit asked that the court

disqualify the defense attorney, due to concems that the attorney would be unable effectively to

cross-examine Bravo when he was oalled to testiff at Wheat's trial. The court agreed with the

Government and disqualified the defense attornoy from representing Wheat. Weat at 1695.

The district court was allowed to disqualify the defense attomey even though there was a waiver

of conflict by Wheat. Id. at 1698. The Supreme Court found ample justification for

disqualification of an attorney prior to trial even over waivers of conflict:

Unforlunately for all concemed, a district court must pass on tho issue whether or
not to allow a waiver of a conflict of interest by a criminal defendant not with the
wisdom of hindsight after the trial has taken place, but in the murkier pre-trial
contsxt when relationships between parties are seen through a glass, darkly, The

4



likelihood and dimensions of nascent confliots of interest are notoriously hard to
predict, even for those thoroughly familiar with crirninal trials. It is a rare attomey
who will be fortunate enough to learn the entire truth from his own clienq much
less be fully apprised before trial of what each of the Goveinmentrs witnesses will
say on the stand. A few bits of unforeseen testimony or a single previously
unknown or unnoticed document may significantly shift the relationship between
multiple defendants. These imponderables are difficult enough for a lawyer to
assess, and even more diffroult to convey by way of explanation to a criminal
defendant untutored in the niceties of legal ethics. Nor is it amiss to observe that
the willingness of an attorney to obtain such waivers from his clients may bear an
inverse relation to the care with which he conveys all the necessary information to
them.

Id. at 1699. The representation of Wheat was further complicated for the defense attomey

because the co-defendants had varying levels of culpability. Id. The Supreme Court later states

in the opinion that there is a presumption in favor of'a defendant's ohoice of counsel, "but that

presumption may be overcome not only by a demonstration of actual conflict but by a showing

of serious potential for conflict ." Id. at 1700. The Supreme Court grants wide discretion to trial

courts in resolving ttrese matters. /d. For all the reasons the Supreme Court refused to ovemrle

the trial court's decision to disqualify the conflicted attorney.

The burden of exploring whether or not there is an irresolvable conflict is not rnerely the

State's or the defendant's problem. The Court of Criminal Appeals stated in Gonzalez that,

"even if the State had not met its burden, the trial court has an independent duty to ensure

criminal defendants receive a fair hial that does not contravene the Sixth Amendmenfs central

aim of providing effective assistance of counsel once issues are raised that indicate a concem."

Gonzalez,l 17 S.W,3d at 840.

WHEREFORE, PREMISES CONSIDERED, the State ofTexas prays that Mr. Gunter

and all other members or assooiates of his firm be disqualified from serving as counsel in this

matter for the Defendant, and for such other and further relief to which the State may show itself



to be entitled.

Respectfully submitted,

4. ̂ P#-'

P.O. Box 12548
Austin, Texas 7 87 | l -2548
Phone: (512)463-2529
Fnx: (512) 474-4570
State Bm No. 24013740



CERTIF'ICATE OF SERVICE

This is to certiff that on the lst day of October, 2009, a tue and correct copy of the foregoing
MOTION TO DISQUALIFY COUNSEL was forwarded via e-mail and Certified Mail, Return
Receipt Requepted or hand delivery to the following:

Christopher Gunter
Gunter & Bennett, P.C.
600'West Ninth Street
Austin, TX 78701
ViaFax 5124762497

Paul E. Coggins
Fish & Richardson P.C.
I7l7 MainStreet, Suite 5000
Dallas, TX 75201
Attomey forPEC
ViaFax 214747 2091



STATE OFTEXAS

v.

BENNIE FT'ELBERG

No.1015

$ IN THE 42/fH JUDTCIAL DISTRTCT

$ couRToF

$ BLANCO COUNTY, TEXAS

oRpER prsouAl,rx'YrNc courysnl,

WHEREAS THE STATE OF TEXAS, having made motion to the Court for an Order

disqualifying Christopher Gunter and his law firm from representing the defendant, Bennie

Fuelberg in the above referenced matteq

. NOW THEREFORE,IT IS HEREBY ORDERED that Christopher Gunter and all other

members or associatos of his firm and other outside counsel retained by him are disqualified

from serving as counsel in this matter.

ORDERED AND SIGNED this dayof ,2AA9.

PRESIDING JUDGE
424Th JUDICIA L DISTRICT COURT
BLA}ICO COUNTY, TEXAS
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P.O, Box I tohnson CIO,T*as 78636-0001
(830) 868.7t55 t t-888-554-4732

wttw,pcc.soop

September 17,2009

llarry White
Office of the Attomey General
P.O. Box 12548
Austin, TX 78?11-2548

DearMr. White:

This letter will confirm the conversation I had with the Oflice of the Attomey
General of Texas ("OAG') regatding Mr. Gunter's representation of Pedernales Electric
Cooperative, Inc. (refened to herein as "PEC" or the "cooperative').

On September 4, 2009, I met with you, Mr. Nichols and Mr. Tom Cloudt to
discuss pendrng document requests for the OAG. During the meeting, we discussed
PEC's recent. response to a member's inquiry of Mr. Gunt€r's representation of the
cooperative, Specifically, we discussed the time period of Mr. Gunter's reprosentation of
the cooperative, PEC's refusal to consent to Mr. Gunter's subsequent representation of
Mr. Fuelberg, and PEC's continued reservation of the attorney-client privilege between
Mr. Gunter and the cooperativq.

PEC continues to not consent to Mr. Guntsr's representation of Mr. Fuclberg, and
does not waive any conflict of interest with reepect to such representation. In addition,
PEC continu€s to reserye all of its rights to confidentialitn including but not limited to
the attorney-client and work product privileges, in connebtion with Mr. Gunter's
representation of the cooperative.

ht-fr+tttuelT E
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ffi#i
'P,O. Bot I Johnwn Clly,Teras 78$6-A001

(830) 868-7t 5s. I 488-s54-4732
, wpx,occ.coop.

August 29, 2008

Mr. Chrls Gunter
Attorney at Law
Gunter & Bennett
600 West gb Street
Austin, Texas 78701

Prlvlleged and Confi dential
A$ornev€lie nt Co m n-lu!lc!|li on.

Re: Your representatlon of Pedarnales.Electris Cooperative, lnc. ('PEC')

Dear Mr, Gunter:

I am writlng you In your capacity as PEC's counsel In crirninal matters, ag
reflected In your engagement letter of January 15, 2008 {copy enclosed). This
letter wlll confiim that PEC does not consent to your representation of PEC's
former General Manager Mr. Bennie Fuelberg in .connection wlth crlmlnal
matters, and does not walve any confllcts qf Intarest wlth respect'to any such
representatlon.

ln wrlting this letter, I am ac'tlng pursuant to the authority confened upon me as
PEC's General Manager, Includlng the authorlzatlon prcvlded to'me by PEC's
Board In resolutlons vestlng the General Manager wlth authorlty relating to the
employment of attomeys for PEC and authorizing me to execute contragts on
behalf of PEC containing the tenns and conditlons I approve.

JG:ro

Attachmsnt

ff-rAtnilu'r L



Christopher M. Gunter'
Alan Bennett
Meril "Gene" Antlres, Jr.
' Sord C.rtificd - Crimiml L:w

Terrs Borrd of kgal SFdallrrtion

GuNTsn & Bnnnntr, r.c.
600 WEST NINTHSTREET

AUSTIN, TEXAS7$7O1

Criminal Investigation Involving
Pedernales Electric Coonerative

Telephone
Office: (512) 4264494

F&\: (5r2) 4764497

TIMEIfiIRS}DATP
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Amicus PEC's Brief In Support Of State's Motion To Disqualiff Fuelberg's Attomey



CAUSE NO. 1015

STATE OF TEXAS,

Plaintiff,

Y.

BENFIIE FTIELBERG,

IN TTTE 424TH JI,DTCIAL DISTRICT COT}RT

BLANCO COUNTY, TEXAS
Defendant

Arvflcus cunIAB BR[E['oF PEI]-ERNALES ELECTRIC COOPERAIIVE. rNC.
REGARI}ING PLAINTIFT''S MOTION TO DISOUALIX"T CO{,INSEL

TO TIIE HONORABLE JUDGE OF THIS COURT:

NOW COMES Pedemales Elechic Cooperative, [nc. ('PEC') and files this Amicus

Curiae brief regarding Plaintiffs Motion to Disqualify Counsel (the "State's Motion") in this

case. In support, PEC would respectfully show the Court as follows:

PEC is a party whose rights will be affected by the Court's decision in'this matler, and

hereby files this amicus curiae brief to set forth its position on the issues raised by the State's

Motion to Disqualiff defense counsel. For the reasons stated helow, as the owner af the

anrney-client privilege stemming from its prior relationship with Chrls Gunter, PEC objeas

to Mn Gunter's representattan olDelendant Bennie Faelberg in conneetiott with this cuse.

On January 15, 2008, PEC retained the services of Chris Gunter to represent it in

connection with the criminal investigation into allegations of the misuse of PEC funds.

' Although the engagement letter was addressed to Ms. Kimberly Paffe, who was PEC's Legal

Services Manager at that time, the letter was executed by Mr. Bennie Fuelberg, PEC's then-
,;?rS* *t +Bllfi!

Ceneral Manager and CEO. ,See Attachment'A" to the State's Motion. 
"**tffilfiffiqlaiff?Elr

UUI O B ?ffig
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Mr. Gunter represented PEC in connection with the criminal investigation from January

15, 2008 until at least July 17, 2008.r According to his legat invoicg during the period of this

represeirtation, Mr. Gunter met with and interviewed several PEC employees and Board

members, received and reviewed PEC documents relevant to the investigatio4 and interfrced

with the Attorney General's office regarding the investigation. During the representation, PEC

shared confidential information with IvIr. Cunter under the understanding that he representd

PEC (and PEC only) in connection with this case, and with the expectation that the sanctity of

these privileged communidations would be preserved.

According to Mr. Cunter, on or around IuLy 17,2008, he lcamed that the crimiual

investigation focused not on PEC as an entity, but rather on individusls including Mr. Bennie

Fuelberg. On August 5, 2008, Mr. Gunter notified PEC (tlnough counsel) that he would be

representing Mr. Fuelberg rather than PEC, going fonvard. ,!ae October 14, 2008 Letter from

Chris Gunter to Juan Garza, attached hereto as Exhibit "1" and incorporated herein.2 Fearing

that Mr. Gunter's representation of Mr. Fuelberg would necessarily impinge u;ion PEC's

attomey-client privilege, PEC strenuously objected to his representation of Mr. Fuelberg, and

refused to waive any conflicts of interest with respect thereto. See Attachment "C" to the State's

Motion.

^ . Suring thc-"lt9Tel,-client relationship, Mr. Guntcr interactcd prirnarily with Mr. Fuclbcrg in his capacity as
Gencral Manager of PEC. Thus, somc of the details about exactly whit Mr. G-unter did during thJ attorney-'clicnt
relationship, who he intervicwed (and why), what docurnents hs received, and what advice he gave are wirhin the
exclusive knowledgc of Mr. Fuelberg snd Mr. Gunter. Although Mr. Cunter contends that his role as PEC,s
criminal counscl terminat€d on July 17, 2008, PEC has not been able m determine the date that Mr. Gunter huly
ceased acting as its attorncy. For exanplc, thc iuvoice Mr. Gunter zubmitred to PEC for payment inotudes services
between January 14, 2008 and Octobcr 3, 2008. .9ee Attachment *D' to the Statc's Motio* As of the date of this
b'rief, and pending a final resolution of this issue by the Cour! PEC has not paid Mr. Gunter for thc sepices listed on
this invoice.

Board of PEC ald various individuals, both past and cunent,iince I wis retained January 14,2008.' Mr. Gunter
also acknowledgcd PEC's objection to bis representation of Mr. Fuelberg.

AMICUS CIJRIAE BRIEN'OF PEDERNALES E'LDCTRIC COOPERATIVE REGARDING PLAINTIF}''S
MOTION TO DISOUALITY COT'NSEL-PAGE 2



PEC's sole interest in this matter is to protect the confidentiality of its privileged

conrmunications with Mr. Gunter, and remains steadfast in its refusal to waive the conflict of

interest in Mr. Gunter's currsnt- rcpresentation of Mr. Fuelberg. Although PEC does not wish to

unreasonably deny Mr. Fuelberg or any other person the right to counsel of his choice, PEC sees

no way that ldr. Gunter can zealously represent Mr. Fuelberg without violating the sanctity and

confidentiality of the privileged information he obtained through his prior representation of PEC

on this same subject matter. For these r€asons, PEC strenuously objects to Mr. Gunter's

representation of Mr. Fuelberg in this case.

Several PEC employees have been zubpoenaed in this case and have been requested to

produce documents. These employees will be present at the hearing to testi$ about any non-

privileged communications and interactions they had regarding Mr. Gunter's prior

representation. To the extent that any privileged cornmunicatiors or any privileged documents

become at issue in this hearing PEC would respectfully request that these communications and

documents be reviewed in camera in order to preserue the privileged nature of these

communications.

AMICUS CURIAE BRIEF OT PIDERNALE$ ELECTruC COOPERATIVE RtrCARDINC PLAINTIFF'S
MgTlON TO prSOpALrFy COTJNSEL - PAGE 3



Dated: October 7,2A09 Respectfully submitted"

FISH & RICHARDSON P.C.

StateBar. No.04504700
Kiprian E. Mendrygal
State Bar No.24A41472
1717 Main Sheef Suite 5000
Dallas, Texas 75201
(21 4) 7 47 -SWO (Telephone)
Ql4) 7 47 -209 I (Telecopy)

Counsel for Party-in-Interest
Pedemales Electric Cooperativq Inc.

CERTTFICATE OF SERYICE

, Thg undersigned hereby certifies that a ffue and correct copy ofthe above and foregoing
document has been served, via facsimile, upon all counsel of recoid, as identified below, on
October 1,2A09:

HarryE. White
Dishict Attorney Pro Tem
P.O. Box 12548
Austin, Texas 7871 l-2548
(srz) 474-4s70 (fax)

Chris Gunter
Gunter & Bennett, P.C.
600 West Ninth Street
Austin, Texas 78701
(5rz) 476-2497 (fax)

Counsel for Plaintiff, the State of Texas

Counsel for Defendant, Bennie Fuelberg

AZn-," t 7fb"/"7
Kip Mendrygal
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r pfuF*'*zRECEIVED
Guurgn & Bnnnetr, r.c.

6q) wesr Nwnt STREET
AUSfiN, TEXAS 7870]

October 14,2008

lv{r. Juan Garza,General Manager
PeC$tr.a!:s Eleetric Cooperativc
P.O. Box I
Johnson City, Texas 78636-0001

RE: Criminallnvestigationinvolvingpedernales
Electric Cooperative

Dear Mr. Guzg.:

Enclosed you will find my Statement for Attomey's Fees incuned in my representation
of Pedemales Electric Cooperative (PEC) and Bennie Fuelberg from January i+, buOr to the
pr€sent in connection with the criminal investigation initiated by the Blancb County Disrricr
Attomey and Texas Attorney General.

As you know, I have provided generaladvice and representation to the Board of pEC and
various individuals associated with PEC, both past and current, since I was retained January 14,
2008. However,l informed Mike Femill with Cox Smith Matthews on August 5.200g, that-from
that day forward I would o{y. be represcnting Mr. Fuelberg in the continuing criminal
investigation and in any actual iriminat case ttraimight arise frJm nis investigatioi. I am in
rcceipt of your August 29u letter and I cerbinly acfnowledge that PEC doeJnot waive any
cnnflicts of inrerest, if any exist- with respect to m1, continued ripresentation of Mr. Fuelberg.

Just as PEC has continued to pay the legal fees of Mr. Fuelberg in conneetion with the
various civil claims that have been mads against him and PEC, we anticilate the cooperative will
co.nti.nug to pay his legal fees associated with the ongoing criminal investigation and any actual
crirninal charges that might arise as a resutt of thc invisti{ation.

Ocr I 420|]E

GM OFFICE
Telephone

Offke (512) 47&249{
FfrJ; l5t2l4762*97

Christopher M. Gunter.
Alan Bennett
Meril "Cene" Anrhes, Jr.
' lord CaaiGaJ - Crlmarl !.w

Irs to.d ot lq.l SFirti.{.6

CMC:ml
Enclosure

,Yrr"r
r(-

Ctuistopher M. Ounter



Fuelberg's Response To State's Motion To Disqualiff Fuelberg's Attorney



CAUSE NO. 1015

STATE OF TEXAS

VS.

BENNIE FUELBERG

$
$
$

IN THE 424TH

JUDICI,AL DISTRICT COURT

BLAI{CO COT]NTY. TEXAS
$
$

DEFEI\IDA}IT BENNIE tr'UELBERG'S RESPONSE
TO TIIE ''STATE'S MOIION TO DISOUALIFY COUNSEL''

TO THE HONORABLE BERT RICHARDSON, PRESIDING JTJDGE OF SAID COURT:

COME NOW the Defendant, BENME FUELBERG, by and through his newly retained

counsel, David L. Botsford,t and his counsel of record, Chris Gunter, ffid would show this

Honorable Court the following:

I.

Bennie X'uelbergts position

Defendant Bennie Fuelberg submits this response to the State's October I,ZO0}, "Motion

To Disqualiff Counsel." Therein, the State seeks the disqualification of Defendant Fuelberg's

counsel of record, Mr. Chris Gunter. In a nutshell, Bennie Fuelberg asserts that his state and

federal constitutional rights to counsel of his choice, to due process of law, and to due course of

laul are far superior to whatever rights, if any, his former client, PEC,3 and the State of Texas

have to even seek the disqualification of Chris Gunter. While the State's motion to disquatiry

might appear at first blush to facially have merit, it cannot withstand any meaningful let alone

I David L. Botsford has been retained by Defendant Fuelberg for the limited purpose of
litigating the State's Motion To Disqualiff -ounsel. Accordingly, notsford is not eniering a
general appearance and will not participate in this case past the conclusion of the litigation
relating to the State's Motion To Disqualify Corursel.

2 See Article I, Sections l0 and 19 of the Texas Constihrtion and the Sixth and Fourteenth
Amendments to the Constitution of the United States. In this regard, Fuelberg asserts that Article
I, Sections l0 and 19 provide him more protection than the federal constitutional counterparts.

3 PEc is a shorthand abbreviation for pedernales Elechic cooperative.



critical examination. Indeed, the State's motion must be denied on the following grounds, all of

which will be addressed during the hearing scheduled for october 9,2009:

1. PEC has waived any right to seek the disqualification of Chris Glnter by
waiting more than thirteen (13) monthso lsince ttre date it first learned that Chris
Gunter had ceased his representation of PEC and had elected to represent Bennie
Fuelberg) to prompt the state to seek chris Gunter,s disqualification;t

2' The State of Texas has waived any right to seek the disqualification of Chris
Glnler by waiting more than ten (10) monthsu (since the date it first learned that
Chris Gunter_had_ceased his representation of PEC and had elected to represent
only Bennie Fuelberg) before filing the instant motion to disqualiff;7

4 PEC has conceded that it learned that Chris Gunter ceased its representation of pEC as early
T July 17,2008, and no laterthan August 5,2008. See "Amicur-C*iu" Brief Of pedemales
Electric Cooperative, Inc., Regarding ptaintifs Motion To Disqualiff Counsel" at page 2.

5 The case law is clear that a person or entity entitled to seek disqualification of a former
attorney must proceed in a timely marmer and that the failure to do so constitutes a waiver. See,
e'g', Vaughan v. Walther,875 S.W.2d 690 (Tex. 1994) (party who waited six and l/2 months
to seek disqualification of its former counsel who was-relresenting the other party in this child
custody case waive{ ri_sU! !o seek disqualification\; Turner v. Tirner,385 S.W.2d 230 (Tex.
1964) (wife who waited eighteen months to seek iisqualification of her prior counsel who was
representing her husband in the divorce waived her right to seek disquatificati on); HECI
Exploration Co. v. Clajon, B43 S.W.2d 662 (Tex. epp.I Austin 1992, wnt deniedj (eleven
month delay between date that TIECI learned that its fonner counsel, Olson, had joined the firm
representing Clajon, constituted a waiver of its right to seek disqualification).

- 
6 I\zlr' Harry White, counsel for the State of Texas, was informed that Chris Gunter was no

lortg_er-representing PEC and had elected to represent Bennie Fuelberg beginning on August l,
2008._Subsequently, on November 12,2008, I\th. White was again inforsriO of ihe situation. It
was also reiterated on February 9,2009, when Chris Gunter *O f"rty Kirk appeared in open
court when the grand jurors (who returned the instant indicnnent) were selecteO *A i-p*"i"d.

7 See cases cited in footnote 5, supra.In this connection, the State of Texas (as well as pEC)
could have sought the disqualification of Chris Gunter from iepresenting Bennie iuelberg during
!!1 gra$ jury investigation in this case. ,See e.g., In Ri Gopman,s3l F.2d 262 (sth Ci;.
1976)(allowing government to move to disquali$ co-unsel during; grand jury investigation due
to a conflict of interest based upon the attorney's simultaneous representation of *nee individuals
and their labor tmion and upholding the district court's disqualifrcation of counsel due to a
conflict of interest under the district court's supervisory po*"rr over the grand jury); In Re
Gueffa' 235 S.W.3d 392 (Tex. App.-Corpus Christi ZObf, no pet.)(upholding district court's
disqualification of the district.attorney and appointing dishict attorney pro tem to assist the grand
jlw iL its .investigation of 

'the 
distict attorney'i alleged criminal actions). Additionally,

disqualification of colnsef during a grand jury investigatioi cannot violate the constitution, since
there is no Fifth or Sixth Amendment right to counselln the context of a grand jury investigation

L



3. The state of rexas moved to disqualifi cluis Gunter two days after chris
Gunter demanded that PEc pay his october 2008 invoice for legal fees, thus

the State's true motivation as nothing more than a thinly disguised
effort to aid and assist PEC in its continuing breach of its conhactual obligations
to Chris Gunter;8

4. Chris Gunter cannot be disqualified under the relevant portions of the Texas
Disciplinary Rules of Professional Conduct because his representation of his
former client, PEC, was not and is not "zubstantially related" to his representation
of Bennie Fuelberg, grven the allegations of the instant indictnent when compared
to the subject matters which arose during the course of Gunter's prior
representation of PEC (see Rule 1.09(a)(3), Texas Disciplinary Rules of
Professional Conduct) ;

5. Chris Gunter cannot be disqualified under the relevant portions of the Texas
Disciplinary Rules of Professional conduct because he did not learn of any
confrdential or privileged information during the course of his representation of
PEC that even remotely relates to his representation of Bennie Fuelberg, given the
allegations of the instant indictnent when compared to the subject matters which
arose during the colrse of Gunter's prior representation of pEC (see Rute
1.09(a)(2), Texas Disciplinary Rules of professional Conduct);

6. Chris Gunter cannot be disqualified under the relevant portions of the Texas
Disciplinary Rules of Professional conduct because the vast majority of the
documents (excluding, for instance, drafts of proposed settlements in the civil
case) which were zupplied to him by PEC during his prior representation of pEC
were disclosed to the State of Texas pursuant to grand jwy zubpoenas, which
documents, in turn, would be produced to him in discovery by the state dwing his
representation of Bennie Fuelberg if they related to the allegations of the instant
indictment (see Rule 1.09(a)(2) and 1.05, Texas Disciptinary Rules of Professional

(let alone a right to counsel of choice under the Sixth Amendment). See United States v.
Mandujano, 425 U.S. 564 (1976).

Rather than immediately and timely seeking Gunter's disqualification once they leamed
that Gunter had ceased representation of PEC and was representing Bennie Fuelberg, both PEC
and the State of Texas intentionally failed to do so. Instead, PEC and the State delayed any effort
to seek disqualification until months after Fuelberg's indictment in this case in June 2009, and
then, only in response to: (1) Gunter's demand to PEC for payment of his October 2008 invoice;
and (2) Fuelberg's motion to disqualifu and recuse the Honorable Dan Mills.

* PEC has admitted that it has not paid Chris Gunter's October 2008 invoic e. See "Amicus
Curiae Brief Of Pedemales Electric Cooperative, Inc., Regarding Plaintiff s Motion To Disqualify
Counsel" at footnote l, page 2. That same footnote clearly reflects that PEC is enlisting this
Court's assistance in its attempt to continue to avoid its contractual obligations to Chris Gunter
since PEC is awaiting "a final resolution of this issue bv the court."



Conduct);e

7. Chris Gunter cannot be disqualified under the relevant portions of the Texas
Disciplinary Rules of Professional conduct because the vast majority of all
confidential information he learned during the course of his representation of pEC
stemmed from the discovery generated in the civil lawzuit against pEC, which
discovery has since been made public (absent minor redaitions) and hence
"generally known" (see Rule l.05OX3), Texas Rules of professional conduct);

8. Chris Gunter cannot be disqualified under the relevant portions of the Texas
Disciplinary Rules of Professional conduct because he did not learn of any
confidential or privileged information -- either from documents tendered to him
by PEC or by virtue of any interviews of pEC employees -- during the course of
his representation of PEC that could ever be used to disadvantage of pEC in his
representation of Bennie Fuelberg (given the allegations of the current indictrnent
when compared to the subject matters which arose during the course of Grnrter's
prior represe,ntation of. PEC)(see Rule 1.05(bX3), Texas Disciplinary Rules of
Professional Conduct); ro

9. Chris Gunter cannot be disqualified for any alleged conllict of interest because
the State has not and cannot demonshate that there-is an actual conflict of interest
or a serious potential for a conflict of interest;rt rather, the State has painted with
far too broad of a brush, misrepresented the salient facts,r2 faited to honor its

e None of the documents given to Gunter by PEC, which were in turn delivered by Gunter
to the State pursuant to two different grand jury-subpoinas, are relevant to the allegations of the
instant indictnent because they relate to topics far removei from the fansactions allegeO in the
instant indictment- At the same time, had those documents been subject to the attorney-client
privilege, they would not have been subject to production under the grand jury subpoenas. And
to the extent that they were privileged, PEC waived its privilege by producing the documents.
Either way, Gunter's prior exposure to the documents cannot and should be uiilized to attempt
to justifu a disqualification of Gunter.

r0 In other words, there would be no violation of Rule 1.09(a)(2) or (3) of the Texas Rules
of Professional Conduct.

tt See e-g., IJnited Stotes v. Wheat,486 U.S. 153 (1988); ; Goruales v. State,l l7 S.W.3d g3l
(Tex. Crim.App.2003).

'2 The State's "Motion To Disquali$ Counsel" at page 3, last full paragraph, alleges that
"[tlhe facts of the two representations are identicat, misise of PEC funds" lemphasis added;.
With.all due respect to counsel for the State, this statement is misleading ai test (if not
knowingly and intentionally false), as counsel for the State is fully aware ttrai ttre kansactions
contained within the instant indictment were never the topic of any portion of the civil litigation
in Worrell v- PEC, Cause No. D-1-GN-07-002234, gi:ra Judicial District Court of Travis
County, let alone discussed or investigated by PEC, th" Stut , or Chris Gunter in the time frarne
of Gunter's representation of PEC (i.e., between the time frarne of January 15, 200g through



duty of candor to the Court,l3 and failed to even allege even one concrete
example of any actual conflict of interest or any concrete example of a serious
potential for a conflict of interest;rn and

10. The State seeks to inflict tremendous financial detriment upon Bennie Fuelberg
by moving, at this late date -- more than ten (10) months since the date it first
learned that Chris Gunter had ceased his representation of PEC and had elected
to represent only Bennie Fuelberg -- to disqualiff Gunter because it would force
Fuelberg to expend hundreds ofthousands ofdollars to retain new collnsel and get
that counsel "up to speed" (i.e., a new coururcl would be almost a year behind the
"eight-ball", and the cost to Fuelberg would be enormous).

tr.

Burdens And Additional Considerations

Regarding Section I of the State's "Motion To Disqualiff Counsel," which is premised

upon the Texas Disciplinary Rules of Professional Conduct, the State, as movant, must prove:

(1) the existence of a prior attomey-client relationship;

(2) in which the factual matters involved were so related to the facts in the
pending litigation;

either July 17, 2008 or even August 5, 2009).

13 The State utterly fails to allege anything but conclusory allegations, and fails to admit, as
it should, thafi (1) the tansactions embodied within ttre indicmenrdid not come to its attention
and become a portion of the grand jury investigation until well after Chris Gunter had ceased his
representation of PEC; and (2) none of the documents tendered to the grand jury by PEC via
Chris Gunter during his representation of PEC relate, directly or indirectly, to ihe-alligations of
the instant indictnent.

tn PEC also commits these same sins. For instance, it fails to identify any actual conflict of
l1ter:st or a serious potential for a conflict of interest, alleging only that "PEC sees no way that
Mr. Gunter can zealously represent Mr. Fuelberg without violating the sanctity and confide"iiaity
ofthe privileged information he obtained through his prior representation of PEC on this same
subject matter."

Unfortunately, like the State, PEC fails in its duty of candor to the Court by failing to
admit, as well it should, that the transactions alteged in the instant indictnent were never
developed in the civil lawsuit (Worrell v. PEC, supra), addressed or known to pEC, the State or
Chris Gunter during the course of his representation of PEC. Rather, they became known to pEC,
the State, and Chris Gunter only as a result of the investigation conducted by Navigant (which
Ua! lre]t retained by PEC as a part of the civil settlement). Navigant issued its Report to pEC
and PEC made that report public in December 200g.



(3) that it involved a genuine threat that confidences revealed to his former
counsel will be divulged to his present adversary.

See NCNB Tex. Nat'l Bankv. Coker,765 S.W.2d 398, 400 (Tex.1989) (orig.proceeding).

Regarding Section II of the State's "Motion To DisqualiS Counsel,u which is premised

on a non-specific allegation of a conflict of interest, the following is the legal framework that

must be utilized by this Court:

The Federal and Texas Constitutions, as well as Texas statute, guarantee a
defendant in a criminal proceedrng the right to have assistance of conisel.Na The
right to assistance of counsel contemplates the defendant's right to obtain
assistance from counsel of the defendantt choosing.Ns However, ttte def"ndaot's
right to counsel of choice is not absolute.N6 A defendant has no right to an
advocate who is not a member of the bar, an attomey he cannot afford or who
declines to represent him, or an attorney who has a previous or ongoing
relationship with an opposing party.FNT Additionally, while there is u ,t"oog
presumption in favor of a defendant's right to retain counsel of choice, this
presumption may be overridden by other important considerations relating to the
Pjegrity of the judicial process and the fair and orderly adminishation ofJustice.NB However, when a triat court unreasonably or arbitrerily inter{eres with the
defendant's right to choose counsel, its actions rise to the level of a

" esnstitutional violation.N Therefore, courts must exercise caution in
disquali$ing defense attorneys, especially if less serious means would
adequately protect the goverumentrs interests.Nlo

FN4. See U.S. Const., 6th Amend.; Tex. Const, Art. I g l0;
Tex.Code Crim. Proc. Art 1.05.

fNs. See Ex pqrte Prejean, 625 S.W.2d 73!, 733
(Tex.Crim.App.1981); Powell v. Alabama 297 U.S. 45, 53, 53
S.Ct. 55, 77 L.Ed. l5S (lg32xdefendant should be aftorded fair
opportunity to secure counsel of his own choice); Chandler v.
Fretag, 349 U.S. 3, g, 75 s.ct. 1, gg L.Ed. 4 (1g54)(same);
Glasser v. united states, 315 u.s. 60, 70,62 s.ct. 457, g6 L.Ed.
680 (l942xsame).

FN6. Wheat v. United States,486 U.S. 153, 159, 108 S.Ct. 1692,
100 L.Ed.2d 140 (1988).

FN7. /d.

FN8. /d, at 158-60, 108 S.Ct. t692; tllebb v. State, 533 S.W.2d
7 80, 7 84 (Tex.Crim.App .197 6).



F}{,9- untted states v. collins, 920 F.2d 619, 6zs (l0th cir.1990).

FN10. United States v. Diozzi, g0T F.2d l0 (lst Cir.19S6).

In moving to disquatify appellant's counsel of choice, the govemment bears
a heavy burden of establishing that disqualification is justilied. Nrr

FNll. united states v. washingto4 797 F.zd 146r, 1465 (9th
Cir.l986).

state v. v. Gonzalez. ll7 s.w.3d 831, 836-g37 (Tor. crim. App. 2003) (emphasis added).

The "heavy burden" placed upon the State under Section II of its motion and need for a

frial court to proceed cautiously, especially if less serious means would adequately protect the

goveulment's interests, cut against disqualification in this case.

WHEREFORE, PREMISES CONSIDERED, Defendant Bennie Fuelberg respectfully

prays that the State's Motion To Disquali$ Counsel be denied and that he be given a full and

fair opportunity to demonstate the legal and factual issues above.

State Bar
Botsford &
1307 West Avenue
Austin, Texas 78701
sr2l479-8030 (Tel)
5121479-8040 (Fax)

ATTORNEY FOR BENME F{JELBERG
FOR THE LIMITED PURPOSE OF
LITIGATING THE ISSUE OF
DISQUALIFICATION OF CHRIS GLINTER- ./) ,vr

- a . t r

/  t l
l? \-

CHRIS GI'NTER
State Bar No. 08624600
Gunter & Bennett, P.C.
600 West 9th Sheet
Arrstin, Texas 78701



sra476-249a (Tel)
51U476-2497 @ax)

COIJNSEL OF RECORD FOR BENME
FIJELBERG

CERTIF'ICATE OF SERVICE

I hereby certifr that a true and correct copy of the above and foregoing document was
emailed to Mr. Harry White, Distict Attorney Pio Tem, at harry.white@oag.state.tx.us, Tom
Cloudt at Tom.Cloudt@oag.state.tx.us, Chris@gunterandbennett.com, atrO ttti Honorable Bert
Richardson at trichardson2@satx.rr.com, and faxed to Mr. Paul Coggins, Counsel for the "party-
in-Interestr' (not an amicus, contary to their pleading) at).!4-74112091 on this the Sttr day Lf
Oetober 2009. A. Il



TAB 10
Fuelberg's Supplemental Response To State's Motion To Disquali$ Fuelberg's Attorney



STATE OF TEXAS

vs.

BENNIEFUELBERG

CAUSE NO. 1OI5

$
$
$
$
$

IN THE 424TTI

JUDICI,AL DISTRICT COURT

BLAI.{COCOUNTY. TEXAS

DEFENDANT BEI{NIE X'IIELBERG'S SUPPLEMENTAI RESPONSE
TO TIIE ''STATE'S MOTION TO DISOUALIFY COI]NSEL''

TO THE HONORABLE BERT RICHARDSON, PRESIDING ruDGE OF SAID CO-URT:

COME NOW the Defendant, BENNIE FUELBERG, by and through his newly retained

counsel, David L. Botsford,t and his lead counsel of record Chris Gunter, and would show this

Honorable Court the following:

I.

Bennie X'uelberg's Supplemental Response

In addition to his October 9,2009, response,2 Defendant Bennie Fuelberg submits this

supplemental response to the State's October 1,2009, "Motion To Disquali$ Counsel.u ln that

motion,the State seeksthe disqualificationofDefendantFuelberg'sleadcounsel ofrecord, Mr. Chris

Gunter, under two separate theories: (A) that the State can assert the interests of PEC (i.e., the "real

party" in interest) and rely upon civil cases to disqualiff Gunter, as if Gunter were actually counsel

of record for a new client zuing his former client, PEC, and taking positions adverse to PEC and

utilizing confidential inforrration he learned while representing PEC to the disadvantage of PEC,

as reflected in Section I of the State's "Motion To Disqualiff Counsel" (the "civil prong'r of the

State's motion to disqualifr); and (2) that there is an actual conflict of interest or a serious potential

I It bears repeating that David L. Botsford has bee,n retained by Defendant Fuelberg for the limited
purpose of litigating the State's Motion To DisqualiS Counsel. Accordingly, Botsford is not entering
ageneral appearance andwillnotparticipate inthiscasepastthe conclusionofthe litigationrelating
to the State's Motion To Disqualiff Counsel.

2 Bennie Fuelberg's reE)onse was emailed to all parties on October 8, 2009, but not actually file-
stamped until the moming of October 9,2009.



for a conflict of interest, as reflected in Section II ofthe State's "Motion To Disqualiff Counsel" (the

"criminal prong" of the State's motion to disqualiff). Some additional comments are entirely

appropriate as to both the "civil prong" and the "criminal prong" ofthe State's motion to disqualiff.

A. Civil Prong Of State's Motion

Section I of the State's motion to disqualify relies upon the Texas Disciplinary Rules of

Professional Conduct. In a nutshell, the State has taken the position that it can move to disqualiff

Gunter by standing in the shoes ofPEC as if this were a civil case, and that it (the State) has the right

to seek disqualification of Gunter as if Gunter were actually suing PEC as counsel for Bennie

Fuelberg and was also taking a position adverse to PEC while utilizing confidential information he

allegedly learned during his prior representation of PEC to the disadvantage of PEC.

Initially, Bennie Fuelberg asserts that the State does not have the legal standing to step into

the shoes of PEC and seek Gunter's disqualification as if this were a civil lawsuit where Gunter were

representing a subsequent client and suing his former client (PEC). Not one criminal case from an

appellate court of Texas has been cited by the State or PEC where the State was allowed to utilize

the civil rules of disqualification in a criminal case (and stand in the shoes of the real party in

interest, as if counsel was suing his former client), and counsel for Fuelberg has not located any such

case. The obvious reason for this absence of authority is that in the context of a criminal case, the

Texas Disciplinary Rules of Professional Conduct, while instructive, do not form the proper

framework for disqualification ofcounsel3 due to the state and federal constitutional rights to counsel

of choice, to due process of law, and to due course of lawa which are entirely absent in the context

3Under Gorualezv. State, lt7 S.W.3d B3l, 937-938 (Tex. Crim. App. 20A3), the Texas
Disciplinary Rules of Professional Conduct are "guidelines" that do not present the disqualifrcation
standard, but do provide considerations relevant to the determination.

a See Article I, Sections l0 and 19 of the Texas Constitution and the Sixth and Fourteenth
Amendments to the Constitution of the United States.

2



of a civil disqualification.

Second, even if Gunter were counsel for a new client suing his former client, PEC, and the

civil rules embodied within the Texas Disciplinary Rules of Professional Conduct regarding

disqualification dispositively confrolled the result of the attempted disqualification (which they do

not), the rules regarding disqualification require judicial restraint in a civil case. Recently ,rn Smith

v. Abbott,s S.W.3d . 2009 WL 2341 839 (Tex.App.-Austin 2009), the Austin Court of Appeals

noted the following principles regarding disqualification of counsel in a civil case:

Attorney disqualification o'is a severe remedy," having the potential to cause
"immediate harm by depriving a party of its chosen counsel and disrupting
court proceedings ." In re Sanders, 153 S.W.3d 54,57 (Tex.2004) (quoting Spears
v. Fourth Court of Appeals, 797 S.W.zd 654,656 (Tex.l990) and citing In re Nitla
S.A. De C.V., 92 S.W.3d 419 (Tex.2002). Thus, the movant on a motion to
disqualiS bears a high burden, and must establish with specificity the basis for
disqualification.Spears, T9T S.W.2d at656. To meet this burden$ereallegations
of unethical conduct or evidence showing a remote possibitity of a violation of
the disciplinary rules will not sufrice." Id While the Texas Disciplinary Rules of
Professional Conduct are not binding in such matterso courts often look to them as
guidelines in determining whether attorney conduct warrants disqualification.
Hendersonv. Floyd,891 S.W.2d 252,253 (Tex.1995); Spems,797 S.W.2d at656.
However, "[elven if a lawyer violates a disciplinary rule, the party requesting
disqualilication must demonstrate that the opposing lawyer's conduct caused
actual prejudice that requires disqualification.'o In re Nitla S.A. De C.Y., 92
S.W.3d at 422. (emphasis added).

Id. at* 5.

Thus, even disregarding the ten (10) grounds asserted in Bennie Fuelberg's "response" filed

on October 9,2009 (all ofwhich are incorporated into this supplemental response as if fully set forth

again), this is an area where the Cowt should proceed with caution, not merely because

it is the State's burden6 to demonstrate the prerequisites for disqualification with factual specificity

5 Presumably, this is a case that the District Attorney Pro Tem is aware of, since it involved Greg
Abbott, in his official capacity as Attomey General of the State of Texas.

u Itbears repeatingthatunderNCNB Tex. Nat'l Bankv. Coker,765 S.W.2d 398,400 (Tex.l989)
(orig.proceeding), the State must prove:



(even if the State can legally step into the shoes of PEC), but because Bennie Fuelberg has state and

federal constitutional rights to counsel of his choice which. are elevated above any right to

disqualification (in a civil case) ernbodied within the Texas Disciplinary Rules of Professional

Conduct.

Additionally, without waiving any ofthe ten (10) legal reasons why disqualification should

be denied, as reflected in Bennie Fuelberg's October 9,20A9, "response" to the State's motion to

(l) the existence of a prior attorney-client relationship (between PEC and 6unter);

(2) in which the factual matters involved were so related to the facts in the
pending litigation (i.e., the three count indictment against Fuetberg);

(3) that it involved a genuine threat that conlidences rEyealed to PEC's former
counsel (Gunter) will be divulged to its (PEC's) present adversary (which
Fuelberg is not).

Gunter's representation of his former client, PEC, was not and is not "substantially related" to his
representation of Bennie Fuelberg, given the allegations of the instant indicfinent when compared
to the factual matters which arose during the course of Gunter's prior representation of PEC in the
time frame of January 15, 2008 to July 17,20}8,July 24,2008 (or even until August 5, 2008). ̂ See
Rule 1.09(a)(3), Texas Disciplinary Rules of Professional Conduct.

An additional practicality ofthe sihration cannot be overlooked or discounted. Gunter, in his
representation of PEC, interfaced u/ith Bennie Fuelberg, who was (at least during a portion of
Gunter's representation of PEC) the General Manager of PEC, and hence a "high managerial agent"
of PEC under V.T.C.A., Penal Code, Section 7.22(bX2). Bennie Fuelberg, it can safely be assumed,
knewfarmore aboutPEC andthe innerworkings ofPEC than Gunter could everhave learned inthe
six plus months that Gunter represented PEC. It is impossible to nstriF" from Bennie Fuelberg's mind
anything and everythinghe learned from Gunter, either during Gunteds representation ofPEC and/or
during Gunter's representation of Fuelberg since late in July 2008/early August 2008 that Gunter
notified PEC that he was no longer representing PEC and had elected to represent only Fuelberg.
Thus, if Gunter was in fact to be disqualified by this Court, Fuelberg could simply relate to a new
counsel everything that he leamed from Gunter in both of those time frarnes. In such a situation,
Fuelberg's new counsel would not be in any ethical dilemma whatsoever, whereas Gunter, as
Fuelberg's counsel, must live and abide by the Texas Disciplinary Rules of Professional Conduct.
What necessarily follows from this practical aspect ofthe case is that disqualification of Gunter does
nothing to assist PEC or the State, other than to force Fuelberg to expend thousands of dollars to
obtain a new counsel and get that new counsel up to speed (while simultaneously providing the
platform for PEC to continue to ignore its contactual obligation to Gunter by continuing its non-
payment of Gunter's invoice).



disqualiff, even if PEC was being sued by Gunter's client, Bennie Fuelberg, PEC would have to

demonstrate that there was a "substantial relationship" between Gunter's former representation of

PEC and Gunter's subsequent representation of Bennie Fuelberg. PEC and the State, although acting

in tandem and coordinating on a two-pronged effort to remove Gunter, have failed to raise a fact

issue regarding a "substantial relationship" between Guntels prior representation of PEC and his

subsequent representation of Fuelberg (even assuming thatthe civil standard can be relied upon in

a criminal case, particularly when Gunter's client, Fuelberg, is not suing PEC). In this connection,

it is well settled that the "substantial relationship" standard requires the former client (PEC) to prove

specific factual similarities, liability issues, or shategies from the prior representation that are so

closely related to those of the subsequent representation (i.e., the indictnent allegations) as to

"create[ ] a genuine threat that confidences revealed to [PEC's] former counsel [Gunte4 will be

divulgedto his present adversary [which is not Fuelberg]." Texoco, Inc. v. Garcia, Sgl S.W.2d 253,

256-57 (Tex.l995)(explanation added); NCNB Tex. Nat'l Bonk v. Cokpr, 765 S.W.2d at 398,

399-400 (Tex. 1989X"[t]o hold that the two representatioffr were 'similar enough' to give an

'appearance' 
that confidences which could be disclosed 'might be relevanf to the representations falls

short ofthe requisites ofthe established substantial relation standard"); see Spears v. Fourth Court

of Appeals,797 S.W.2d 654,656 (Tex.l990) ('[M]ere allegationsofunethical conductorevidence

showing a remote possibility of a violation of the disciplinary rules will not suffrce," see also In re

Meador, 968 S.W.2d 346, 350 (Tex. 1998)(orig. proceeding)). Conclusory statements about

similarities in the representations are not sufficient; instead" the standard requires sufliciently

specific delineation of subject matter, issues, and causes of action presented to enable the trial

court to engage in a "painstaking analysis of the facts." J.K & Susie L. Wadley Research Inst.

& Blood Bankv. Morris,776S.W.2d27l,278 (Tex.App.-Dallas 1989, no writ)(emphasis added);

NCNBTex. Nafl Bankv. Coker,supraat400.Likewise,"[a] superficialresemblancebetweenissues



is notenoughto constitute asubstantialrelationship ." J.K &Susie L.lladleyResearch lnst. & Blood

Bankv. Morris, supraat27\. Nor does an attorney'smere generalized knowledge of a client's "inner

workings" in regard to selecting experts or fact witnesses, "preparing and responding to discovery

requests, formulating defense stategies, trial preparation, and attending settlement conferences"

constitute the required "specific factual similarities" between prior and subsequent representations.

In re Dralre, 195 S.W.3d 232,236-37 (Tex.App.-San Antonio 2006, no pet.). Further, a "substantial

relationship" cannot be predicated upon the perceived risk of disclosure of facts that are common

knowledge, within the public domain, or that have already been provided to the present

adversary in discovery. Metropolitan Life Ins. Co. v. Syntek Fin. Corp., 881 S.W.2d 319,321

(Tex. 1994); I4radley, 776 S.W.2d at 278.

Another case that is somewhat distinguishable from the present case but still quite relevant

is Landers v. State,256 S.W.3d 295 (Tex. Crim. App. 2008). There the defendant attempted to

disquali$ the elected distict attorney who was prosecuting her for a current murder and intoxication

manslaughter case because that district attorney had defended her three years earlier in a prior

intoxication-assault case that had been reduced to a DWI. The hial court denied the motion to

disqualiff. In affirming tlre tial court, the Court held that a distict attomey is not automatically

disqualifiedfromprosecutingaforrrerclient,evenwhenitisforthesametypeofoffense. Id.at304.

A due process violation would occur only if there was an actual, not just a theoretical, conflict of

interest based onthe likelyuse ofconfidential communications..Id. at 305. Inthe context of criminal

matters, a prosecutor cannot be disqualified from prosecuting a former client unless the prior and

current cases are substantially related and it is likely that the prosecutor will use confidential

information obtained in the earlier representation. Id. at 305. The Cowt went on to hold that a

prosecution for the same type of offe,nse does not byitself make the two proceedings substantially

related and that the information the prosecutor learned in his earlier representation of the defendant



was not "confidential information" since the defendant was unable to point to any information that

the prosecutor learned or might have learned during his earlier representation that was not already

in the public domain. Id. at3l}.In the present case, PEC and the State are in a worse position than

the defendant in Landers, because they have been unable to specify azy confidential information

Gunter learned of in his earlier representation of PEC that would likely be used in the defense of

Bennie Fuelberg, much less any confidential information not already made public.

The cases cited above which support these important principles bear examination because

they reflect that the State has not and cannot demonstrate that there is a "substantial relationship"

between Gunter's prior representation of PEC and his subsequent representation ofBennie Fuelberg.

The allegations of the civil case did not involve the allegations embodied in the indictnent against

Fuelberg, and although Navigant may have discovered facts underlylng the transactions which

underlie the indictnent allegations, there is no evidence demonstating when Navigant may have

discovered those facts, let alone that Navigant or any other person at PEC disclosed those facts to

Gunter.

Ofthe cases cited above, Inre Drake, 195 S.W.3d 232,236-37 (Tex.App.-SanAntonio 2006,

no pet.) presents a fact situation that is closest to that presented in the zuccessive representation of

PEC and then Fuelberg by Gunter. In Drake,the San Antonio Court ofAppeals held that a lawyer

(Drake) who had for almost twenty-two years represented the county tax appraisal dishict (BCAD)

as outside counsel in lawsuits over valuation ofproperty, involving similar defenses and strategies,

did not establish a "substantial relationship" with subsequent valuation disputes in which that same

counsel (Drake) represented properly owners (Shivers and Casper) in two different lawsuits against

the county appraisal district @CAD). In re Drake, I 95 S.W.3d 232,236-37 (Tex.App.-San Antonio

2006, no pet.). The Court noted that the appraisal district (BCAD) conceded that the facts

surroundings Drake's prior representation of the appraisal distict did not relate to the facts of the



crrrent Shivers and Casper lawsuits, 195 S.W.3d at236,but that the appraisal disfict's argument

was to the effect that the two lawsuits involved the same claims and defenses as past cases in which

the former counsel (Drake) had represented the appraisal district (BCAD) because all cases involve

the valuation ofthe particular properties involved. The Court's opinion recites that the district court

had concluded that:

(l)the matters inwhichDrake representedthe Shivers and Casperwere substantially
related to the matters in which Drake formerly represented BCAD; (2) BCAD
established, by a preponderance of the evidence, facts indicating a substantial
relationship between Drake's former representation of BCAD and his current
representationofthe Shivers and Casper; and (3)thepriorattomey-clientrelationship
between Drake's former representation of BCAD wru one in which the factual
matters involved were so related to the facts in the pending litigations that it creates
a genuine threatthat confidential informationrevealed by BCAD to Drake would be
divulged to the Shivers and Casper.

Id. at236.

The Court of Appeals went on to state its criticism of the district court's order, as follows:

The order lists no similar underlying "facts." Insrtead, the order lists various
"similarities" between the past and present matters. For example, the trial court found
that while Drake reprcsented BCAD, he advised the dishict on the type of expert to
retain or the type of expert or witness the district would not want questioned; and he
engaged in various activities, including preparing and responding to discovery
requests, forrnulating defense strategy, tial preparation, and attending settlement
conferences. Although these findings leave no doubt that Drake is familiar with the
inner-workings of BCAD, none of the court's findings relate to specific factual
similaritiesbetweenthe ShiversandCasperlawsuitsandanylawsuitsinwhichDrake
formerly represented BCAD. The findings do not relate to (t) the individual
characteristics of each property in aniving at market value; (2) the evaluation of each
property according to market conditions existing on January 1 of the relevant ta:r
year; (3) the unique set of market dynamics and individual property characteristics
that must be considered sepmately for each property; (a) the applicable criteria for
valuation of each property; or (5) the dilferent valuation considerations BCAD brings
to bear on each neighborhood in which the properties are located.

The court's findings, which speak only generally of Drake's representation of BCAD,
"fall[ ] short of the requisites of the established substantial relation standard." ,See
Coker,765 S.W.2d at 400. It is undisputed that the facts, material to determining the
issues to be litigated in the Shivers and Casper cases, are not related to the facts in
any prior case in which Drake represented BCAD. Conclusions that valuation issues
exist in all cases, without furtlrer evidence that the underlying facts are similar, will



not support the tial court's disqualification order. Therefore, the trial court erred in
disqualifring Drake on the grounds that he has, in the past, represented BCAD in
substantially related matters.

Id. at236-237.

In the present case, the State and PEC have overlooked the facts: not merely the facts

surrounding Guntet's representation of PEC from January 15, 2008, through late July 2008/early

August 2008, but also the facts underlying the allegations of the instant indictment against Bennie

Fuelberg. There is no substantial relationship between the facts involved in Gunter's representation

from January 2008 to late July/early August 2008, and the facts involved in the indictnent. While

the State's "Motion To Disqualifr Counsel" at page 3, last full paragraplr, alleges that "[t]he facts

of the two representations are identical, misuse of PEC funds " (emphasis added), Bennie

Fuelberg's October 9,2009, "response," aptly points out that this statement is misleading at best as

counsel for the State is fully aware that the hansactions contained within the instant indictment were

never the topic of any portion of the civil litigationin Worrell v. PEC, Cause No. D-I-GN-O7-

002234,353rd Judicial District Cou* of Travis County, let alone discussed or investigated by PEC,

the State, or Chris Gunter in the time frame of Gunter's representation of PEC (i.e., between the time

frame of January 15, 2008 tluough July 17, July 24 or even August 5, 2008). The realization that

both could fit under a generic label of "misuse of PEC firnds" does not make the underlying facts in

substantial relationship with one another, and neither the State nor PEC have elicited any facts at the

hearing on October 9,2009, to even attempt to prove that Gunter's prior representation of PEC is

substantially related to his current representation of Bennie Fuelberg. Rather than attempting to elicit

factso they rely solely on the conclusory statement that both representations involve the "misuse of

PEC funds." This is no more than theleneralization found to be inadequate to justify disqualification

in In re Drake -- that both representations involved property valuation disputes -- and merely

attaching the label "misuse of PEC funds" is indeed merely the t5pe of conclusory allegations
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condemned in In re Drake, supra, and Wadley, supra. And it certainly falls far short of the

requirement that the movant provide the court with sufficient information to allow the Court to

"engage in apainstaking analysis of the facts." Wadley, supra at278; In re Drakp, supra at236.7

Finally,sone additionalcommentonthe "civilprong" is necessaryandappropriate. The State

notes that there is an "inebuttable presumption" that confidences and secrets were imparted to a

formerattorney,relying onNational Medicalv. Godbey,924S.W.2dl23,t3l (Tex. 1996). .See

State's Motion To Disquali$ Counsel at pages 3-4. However, ttrat "irrebuttable presumption" (also

called a conclusive presumption) only applies, even in a civil disqualification context, ifthe movant

meets his burden of proving with specificity the facts that justify a linding of I'substantial

relationship)' See NCNB Tex. Nat'l Bank v. Colcer, supra at 400; In re Drake, supra at 236.

Although not acknowledged by the State , National Medical itself cites Coker for the proposition that

the "conclusive presumption" applies if but only if the "moving pady meets" its burden of

. demonstoation all three prongs, including proving with specificity the facts that justify a finding

of "substantial relationship"Nafional Medical,supraatl34-l35.Furthermore, it shouldbe noted,

? The State and PEC also failed to elicit any evidence at the Octob er 9,2 009, hearing that Gunter
should be disqualified under Rule 1.09(a)(2) of the Texas Disciplinary Rules of Professional
Conduct. No wibress was able to point to any confidential information that Gunter learned that has
not already become generally known. Rule 1.09(a)(2) only applies if there is a "reasonable
probability" that a violation of Rule 1.05 will occur if the lawyer is allowed to represent the current
client. Rule I .05(b)(3) prohibits the use ofconfidential information to the disadvantage ofthe former
client unless "the confidential information has become generally knov'm. Virtually everything Gunter
learned during his representation of PEC has previously been made public - by virtue of the
publication of all depositions and documents in the civil case as well as by the publication of the
Navigant report -- and there is no evidence that Gunter has any confidential information that could
be usedto the disadvantage of PEC (particularly since PEC could be exposed to corporate criminal
liability under V.T.C.A., Penal Code, Section 7.22(b)(2) since Fuelberg was a "high managerial
agent" of PEC during the time frame of the allegations of the indictment.

8 Fuelberg does not repeat all ofthe ten (10) legal arguments he proffered in his October 9, 2008,
response, but notes that his waiver arguments are solid as a rock and independently justif denial of
the State's motion to disqualifu.
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conclusive (or inebuttrable) presumptions have no application in the area of criminal law because

they offend due process.e Accordingly, this is an additional reason that the civil cases dealing with

disqualification of a former attorney should not be relied upon by this court.

B. Criminal Prong Of State's Motion

As noted in Section II of Bennie Fuelberg's October 9, 2008 "response," under State v. v.

Gonzalez,llT S.W.3d 831,836-837 (Tex. Crim. App. 2003) and,Wheatv. {Jnited States,486 U.S.

153 (1988), the State bears a "henvy burden" of establishing tlrat disqualification is justified and

this Court "must exercise caution," especially if less serious meam would adequately protect the

State's interests. Since the State has not articulated one concrete example which would support an

inference (let alone a facfual basis that would support a conclusion) that Gunter has a conflict of

interestro or that a serious potential for a conflict of interest exists in his representation of Fuelberg

e ln Regalado v. State,872 S.W.2d 7,lO-I1 (Tex. App. -Houston n4ft Dist.l,lgg4),the Court
explained that presumptions are mandatory or permissive. According to the Court:

A permissive presumption allows, but does not require, the tier of fact to infer the elemental
or ultimate fact from the proof offered. It places no burden on the accused. A mandatory
presumption onthe otherhand, directsthatthe elemental orultimate factmustbe foundupon
proof of the basic fac! unless the accused presents evidence to rebut the presumption. A
mandatory presumption is per se violation of the due process rights of the accused, because
it impermissibly shifts the burden of proof fiom the prosecution to the appellant. (citing
County Court ofUster Countyv. Allen,442 U.S. 140,99 5.Ct.22L3,60L.8d.2d777 (1979).
See also Leary v. United States, 395 U.S. 6, 89 S.Ct. 1532,23 L.Ed.2d 57 (1969);Tot v.
United States,3l9 U.S. 463,63 S.Ct. 1241, 87 L.Ed. 1519 (1943); Sandstrom v. Montana,
442U.5.510,99 S.Ct.2450,61 L.Ed.2d 39 (1979);Connecticutv. Johnson,460 U.S. 73,
103 S.Ct.969,74l.8d.2d823(1983); Mullaneyv.Wilbur,42l U.S.684,95 S.Ct. 1881,44
L.Ed.2d 508 (1975)

Thus, Fuelberg asserts that by analory, application of the "conclusive presumption" utilized inthe
civil disqualificationarenato disqualificationofcriminal cormsel wouldoffend due process anddue
course of law, even if it did not other do violence to the state and federal constitutional rights to
counsel of choice. In candor, it should be noted that these cases deal with presumptions submitted
to juries to determine facts, not presumptions used by a court to determine a legal issue.

t0 In Foxworth v. Wainwright,516 F.zd 1072,1076 (5th Cir. 1975), the Court stated the
following:

l l



on the allegations of the instant indicftnent, this Court should not override the stong presumption

in favor ofa defendant's right to retain counsel ofchoice by disqualiffing Gunter. Indeed, this strong

presumption may be overridden only by other important considerations relating to the integrity of

the judicial process and the fair and orderly administration ofjustice. Given the total absence of any

facts that would reflect that Gunter leamed anything at all during his representation of PEC that he

could use to Fuelberg's benefit (let alone to PEC's disadvantage), coupled with the fact that virtually

everything Gunter learned dtring his representation of PEC was made public by PEC, there is no

conceivable conflict of interest or serious potential for a conflict of interest. Gunteds situation is far

removed from that presented in Weat because unlike Wheat, Gunter is not involved in the

simultaneous representation of multiple co-defendants under indictnent.

Indeed, inWheat,the defendant (Wheat) submitted his request for a change of counsel on

August 22,1985 (a Thursday). Arguments were scheduled for the following Monday, August 26,

1985, with Wheat's trial scheduled to beginthe following day,August 27,1985.ld. atl5S.Wheat's

requested counsel (Mr. Iredale) was at that time representing two other co-conspirators who were

in various stages of trial and/or plea bargaining as to the same charges and tansactions. Thus, the

case involved the potential simultancous representation of three alteged co-conspirators/co-

defendants. The govemment identified two serious, possible conflicts of interest relating to the

"A conflict of interest is present whenever one defendant stands to gain significantly
by counsel adducing probative evidence or advancing plausible arguments that are
damaging to the cause of a codefendant whom counsel is also representing."

And in United States v. Trevino,992F.2d,64, 65 (5th Cir. 1993), in denying counsel's motion to
withdraw that Court emphasized its language in Font orth "that a conflict must be more than illusory
or imagined." Here, Gunter cannot adduce evidence or arguments on behalf of Fuelberg regarding
the indictnent allegations that are damaging to PEC, particularly since if Fuelberg is convicted, PEC
is subject to corporate criminal liability under V.T.C.A. Penal Code, Section 7.22(b)(2), since
Fuelberg was a "high managerial agent" of PEC during the periods of time enumerated in all th,ree
counts of the instant indicftnent against him.
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proposed representation of Wheat by Iredale, including the fact that Iredale might have to cross-

examine one of his clients if he represented Wheat. This in tum would present an ethical dilemma

forlredale, who wouldhaveto eitheruse infonnationhe learned from one clientto ttre disadvantage

of the other or forego the full bore cross-examination (to the detriment of the other client). ln

denying Wheat the right to have lredale represent him, the district court also noted that it was

unfortunate that Wheat had not suggested the substitufion earlier than two court days before the

commencement of trial, a fact which supported the dishict court's reliance upon his instinct to deny

Wheat's choice of counsel. Id, at 1696. The Supreme Court held that the district court's denial to

allow Iredale to take on representation of Wheat two days before trial was not an abuse of discretion,

particularly given the timing of the request, and held that a distict court must recognize the

presumption in favor of a defendant's Sirch Amendment right to counsel of choice, which

presumption can only be overcome by a demonstration of an acfual conflict of interest or a serious

potential for a conflict of interest. Id. att65-167 (Marshall, J., dissenting, but explaining majority

opinion). As noted by Mr. Justice Marshall, an unsupported or dubious speculation as to a conflict

will not sufiice, a view in substantial accordance with the majorrty opinion. .Id.

Confary to ll'heat,Gunter has been representing Fuelberg for well over a year, and there is

no simultaneous representation of multiple co-defendants in the context of the indictment against

Bennie Fuelberg. Moreover, grven the dearth of facts presented by the State and/or PEC, Bennie

Fuelberg respectfully submits that an order disqualiSingChris Gunterwould constitute an arbitrary

interference with his constitutional rights to counsel ofhis choice and impose a tremendous financial

penalty since he would have to retain new counsel to get up to speed with what Gunter has done

since early August 2008.

Finally, Goraalez, supra, totally supports Gunter's position that he should be allowed to

continue to represent Fuelberg. InGonzalez, the state moved to disqualiff counsel under Rule 3.08

13



of the Texas Disciplinary Rules of Professional Conduct "because he had personal knowledge

bearing direcfly on the guilt or innocence of his client and the credibility of the State's key witness

and was therefore a potential witness whose credibility would be at issue regardless of whether he

took the stand.u Id. at835. The Court stated the following, which is directly relevant to the instant

case:

Counsel may be disqualified under the disciplinary rules when the opposing parfy
can demonstrate actual prejudice resulting from opposing counsel's senrice in
the dual role of advocate-witness. Allegations of one or more violations of the
disciplinary rules or evidence showing only a possible future violation are not
sufficient. In determining whether counsel should be disqualified because counsel
is a potential witness, Texas courts use rule 3.08 of the Texas disciplinary rules of
professional conductasaguldeline. The ruledoes notpresentthedisqualification
standard, but does provide considerations relevant to the determination.

* * *

The comments following the rule recognize that rule 3.08 sets out a disciplinary
standard and is not well suited to use as a standard for procedural
disqualilication but can provide guidance in those procedural disqualification
disputes where the party seeking disqualification can demonstrate actual prejudice
to itself resulting from the opposing laryer's service in the dual roles. The party
seeking disqualification, however, cannot invite the necessary actual prejudice by
unnecessarily calling the opposing counsel as a witness.

Id. at837-838 (footnotes omitted, emphasis added)

Gonzalez,while instructive, is entirely distinguishable from Gunter's situation, because there

is no allegation that Gunter will be a witness while simultaneously representing Fuelberg. More

importantly, the language quoted above (and emphasized), when compared with the State's motion

to disqualify and the evidence adduced during the October 9, 2009, hearing, reflects a total absence

of allegation let alone facts which could remotely reflect prejudice to the State. Indeed, the evidence

adduced fails to even support an inference that there is even a possible future violation of any

disciplinary rule by Gunter, who fully intends to continue to abide by the Texas Disciplinary Rules

of Professional Conduct. Simply stated, neither Goraalez nor any Texas case supports Gurrter's

t4



disqualification given the evidence adduced at the October 9,2009,hearing.

WHEREFORE,PREMISESCONSIDERED,DefendantBennieFuelbergrespectfullyprays

that the State's Motion To Disqualifr Counsel be denied.
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Mitchell's Motion To Disqualifu Judge Kent



CAUSE NO.  4-96-4

STATE OF TEXAS

V .

ANDREW LEE MITCHELL

S IN THE 114TH 'JUD]CIAL
s
S DISTRICT COURT OF
s
S WOOD COUNTY, TEXAS

DEFEIIDAIflI I S SEAT,ED UOTION TO RECUSE/DTSQUALTFY THE HONORABLE
fi'DGE CNffTIIIA STEVENS KENT,

AND BRIEF IN SUPPORT

TO THE HONORABLE CYNTHIA STEVENS KENT, D]STRICT JUDGE:

COMES NOW Andrew Lee Mitchel1, Defendant in the above styled

and numbered cause and, pursuant to the Fourteenth Amendment to the

Uni ted States Const i tu t ion;  Ar t ic le  I ,  Sect ions l -0  and 19 of  the

Texas Const i tu t ion,  Rules l -8a and l -Bb of  the Texas Rules of  Civ i l

Procedure; and Canon 3 of the Texas Code of Judicial Conduct,

respectful ly moves this Court to recuse herself from t.he instant

case. As girounds t.herefor, Defendant would respectful ly show this

Honorable Court the fol lowing:

I .

ASSERTION AI{D FACTS

Defendant respectful ly asserts that t,his Honorable Court

should recuse hersel f  and/or  d isqual i fy  hersel f  because,  in  l ight

of  the s i tuat ion set  for th  below,  i t  woul -d be ext remely d i f f icu l t

for any jurist to afford Defendant a tr ial that comports with due

process or  due course of  Iaw.  The s i tuat ion,  as re la ted to  Mr.

Botsford by Mr.  Holmes at  approx imat .e ly  8:00 p.m.  on ,January 5,

1999,  and as more fu1 ly  set  for t .h  on the record in  a c losed,  in

camera and sealed hear ing on 'January 6,  1999,  is  such that  the

Court '  s " impartial i ty might reasonably be quest ioned. " T ex. Rur,s



C r v .  P R o c .  1 8 b ( 2 )  ( a )  ( 1 9 9 8 ) .

Tndeed,  the Cour t 's  knowledge of  and react ion to  an a l leged

threat  against  the Cour t ts  l i fe  by the Defendant  renders i t

necessary and proper  that  th is  Cour t  recuse/d isqual i fy  hersel f .  The

Court 's  react ion to  the a l leged threat  was two fo ld :  (1- )  tak ing

addi t ional  secur i ty  precaut ions;  and (2)  be ing a l -armed or  nervous

aL seeing the Defendant at a public l-ocation (and not. i fying t.he FBI

of  t .hat  fact ) .  A l though these react ions are per fect ly

understandabl-e, they do infr inge upon the constitut ionally mandated

presumpt ion of  innocence and ind icate a level  o f  jud ic ia l  b ias

which (again,  a l though understandable)  is  inconsis tent  wi th

Defendant  Mi tchel l 's  r ights  to  a neutra l  and unbiased judge.

The facts appear to be as fol lows, based upon what , ludge Kent

and Mr.  David Dobbs stated in to t .he record on.Tanuary 6,  L999,  as

supplemented by what Mr. Holmes rel-ated to the undersigned on

'January 5, L999 .

Somet ime in  la te 1997,  Defendant  Mi tchel l  a I IegedIy threatened

to k i l l - ,Judge Kent  and,Jack Skeen.  This  t ,hreat  was a l legedly  made

in the presence of Mr. Kerry Max Cook, a defendant in an unrelated

capital murder case in Smith County (on change of venue to Bastrop,

T e x a s ) .

In  la te October  1998,  Mr.  David Dobbs learned of  th is  a l leged

threat .  Mr.  Dobbs not i f ied the FBI  of  th is  a l leged threat  so that

the FBI  could in i t ia te an invest igat . ion.  Mr.  Dobbs a lso oraI ly

notif ied Judge Kent of the al leged threat while she was in the

State of  Nevada teaching at  a  jud ic ia l  educat ion progl ram. Shor t ly



after Mr. Dobbs informed ,Tudge Kent of the al leged threat, , Iudge

Kent cal led the FBI Agent in charge of t ,he investigation (Garrett,

Floyd) and spoke with him concerning the al leged threat and the

pending invest igat ion.

Thereafter, Judge Kent took addit ional security precautions

based upon the a l leged threat ,  a l though i t  appears that  Mr.  F loyd

told her that he had not been able to substantiate the Lhreat to

the level where he coul-d init iate charges against, Defendant

Mi tchel l .  The exact  nature of  these addi t ional  secur i ty  precaut ions

were not  de l ineated in  the record on ,January 6,  1999.

Thereaf ter ,  a t  some point  in  t ime subsequent  to  la te October

l-998, ,fudge Kent encountered Def endant Mitchell  at a public

restaurant in Tyler, Texas. Seeing Defendant Mitchel- l  made Judge

Kent. I 'nervous" or rralarmetl .  rr l  As a result of encountering

Defendant Mitchell ,  ,Judge Kent cal led the FBI and reported the

encountrer.

Counsel for Defendant Mitchell  were not made aware of any of

the foregoing facts unti l-  ,Judge Kent informed Mr. Cli f ton I 'Scrappy"

Holmes of the essence of the foregoing during a telephone

conversation with tutr. Holmes. According to ,Judge Kent, she spoke

wi th Mr.  Holmes concern ing h is  unavai lab i l i ty  for  a  December 31,

1998 ,  2 :00  p .m.  hea r ing  i n  t h i s  case  and  a t  t ha t  t ime ,  re la ted  the

essence of the foregoing t.o him. As the record of the January 6,

t The undersigned attempted to take accurate notes during
the .January 6,  1999,  hear ing.  The record wi l l  re f lect  'Judge
Kent 's  s tatements of  ' rnervous"  or  "a l -armed" (or  poss ib ly  both)



1,999,  hear ing ref lects ,  Judge Kent  be l ieves th is  was pr ior  to

Christmas. However, , Iudge Kent remembered that the conversation

wi th Mr.  Holmes was whi le  Mr.  Holmes was e i ther  on h is  way out  o f

state or out of the country for a vacation, which was why he was

going to  be unavai l -ab le on December 31,  1998.  Mr.  Holmes has

represented to the undersigned that i t  is his memory thaL this

conversation with ,Judge Kent oecurred while he was on the way out

of  town for  that  vacat ion,  which was on Tuesday,  December 29,  1998.

However, the exact date is not of importance.

Indeed, regardless of the exact dat.e of that conversation,

Judge Kent  re la ted the essence of  the s i tuat ion to  Mr.  Ho1mes at

that t ime and supplied Mr. Holmes with the name of the FBI Agent

handling the investigation so that Mr. Holmes could speak with him

personally. ,Judge Kent also told Mr. Holmes that although the Court.

did not put much stock in the al leged threat, the Court had taken

addi t ional  secur i ty  precaut ions just  in  case.

Subsequently, Mr. Holmes did speak with FBI Agent Floyd, who

informed Mr.  Holmes that  he could not  te I I  Mr .  Holmes the ident i ty

of the person report ing the al leged threat.. Mr. Floyd al-so informed

Mr. Holmes that although he believed the threat. had been made by

Mr.  Mi tchel l ,  he had not  been able to  substant ia te the a l leged

threat .  He a lso in formed Mr.  Holmes that  he had d iscussed h is

investigation with ,Judge Kent.

On the evening of January 5, L999, the undersigned learned of

the essence of  the s i tuat ion when he spoke wi th  Mr.  Holmes.  The

si tuat ion was addressed in  a c losed hear ing on January 6,  1999,  dt



which t ime the undersigned j-nformed the Court. that he was concerned

with t.he sit.uation and that the undersigned wanted to look at the

situatj-on and the law. Accordingly, the undersigned informed the

Court that he might or might not have to f i le a motion on the

morning of .Tanuary 7 , 1"999.

The fol lowing addit ional facts also appear to be relevant to

th i s  mo t ion .  F i r s t ,  o f l  November  5 ,  1998 ,  Lhe  S ta te ' s  mo t ions  fo r  a

cont inuance of  the current  t r ia l  date of  January 7,  1999,  were

addressed in open court by .Iudge Kent . At that time, the

unders igned d id not .  oppose the State 's  requested cont inuance.  The

undersigned did, however, i-ndicate that his non-opposit ion to the

Staters mot ion was not  a  waiver  of  h is  prev ious ly  f i led (and

overruled) motion for speedy tr ial.  Judge Kent overruled the

State 's  mot ions for  cont inuance of  the t r ia l  date.  Second,  in  a

f i l ing in  Andrew Mi tchel l  vs .  Cynth ia Stevens Kent ,  .Tudge 114th

'Judic ia l  Dis t r ic t  Cour t ,  ,J .B.Smith,  Sher i f f  o f  Smi th County,  and

the State of  Texas,  Civ i l  Act ion No.  6298cv657,  Uni ted StaLes

Dist r ic t  Cour t ,  Eastern Dis t r ic t  o f  Texas ( f i led on or  about

December B,  1998) ,  Judge Kent  opposed a s tay of  the insLant  t r ia l .

Judge Kent opposed a stay agreed upon by the State of Texas (acting

by and through the Attorney GeneraL) and t.he undersigned counsel j-n

connect ion wi th  Defendant 's  federa l  wr i t  o f  habeas corpus a l leg ing

that his retr ial was barred by the double jeopardy clause of the

Fifth Amendment. Judge Kent's opposit ion to the agreed st.ay becomes

re levant  in  l ight  o f  the facts  set  for th  above.  ds re la ted to  Mr.

Holmes by Judge Kent and as reflected on the record on .Tanuary 6,



1,999,  as more fu l ly  expla ined below.

The si-tuation is such that this Court should recuse hersel-f .

Having been j-nformed of an al leged threat against the Court by

Defendant  Mi tchel l ,  no reasonable jur is t  could complete ly  d isregard

such in format ion.  In  fact ,  th is  Cour t  in formed Mr.  Holmes (and

stated during the January 5, L999, hearing) that she had taken

addi t ional  secur i ty  concerns,  thus ind icat ing a bel ie f  in  the

substance of  the a l leged threat .  Addi t ional ly ,  the Cour t 's  react ion

to encountering Defendant Mitchell  at a public restauranl and

feeling rtnervousrt or "alarmed" and report ing the encounter to the

FBI  a l -so ind icates a bel ie f  in  the substance of  the a l leged threat .

Although the undersigned understands that Judge Kent believes that

she can be f  a i r  and impar t ia l  to  Def  endant  Mi tchel l ,  ,Judge Kent ts

reactions (outl ined above) are in fact in derogation of the

presumption of innocence embodied in the due process clauses of the

Fifth and Fourteenth Amendments to the United States Constitut ion

and the due course of  law c lauses of  Ar t ic le  I ,  Sect ions 1-0 and l -9

of the Texas Constitut ion. Moreover, i t  may be that ,Judge Kent'g

opposit i-on to the agreed stay of the tr i-al date identif ied above

was moti-vated by her knowledge of the FBI investigation into the

al leged threat .  The Cour t 's  impar t ia l i ty  is  reasonably  ca11ed in t .o

ques t i on .

I I .

I,A!'I AI{D ARGI'MET.{IT

I t  is well  sett led that 'Judges must recuse themselves from

proceedings in which their 'r impartial i ty might reasonably be

6



ques t i oned .  "  Tux .  RULE Crv .  PRoc .  18b (2 )  (a )  (1998)  .  The  unders igned

must  respect fu l ly  asserL that  ,Judge Kent 's  " impar t ia l i ty  might

reasonably  be quest ioned' t  in  l ight  o f  the contents  of  th is  mot ion.

Because the undersigned does not seek to prejudice his cl- ient. nor

cast  s tones towards. fudge Kent ,  th is  mot ion has been f i led r tsealedt l

to protect afl  involved and concerned.

Although no Texas case on point has been located, the Tenth

Circu i t  has addressed a s imi l -ar  s i tuat i -on in  Uni ted States v .

Greenspan,  26 F.3d 1-001"  (10th Ci r .  1994)  .  In  Greenspan,  the

defendant was charged in federal- court with various drug offenses.

The defendant f i led a motion to suppress and an evidentiary hearing

was he1d. The tr ial judge oral ly denied the motion to suppress at

the hear ing and entered a wr i t ten order  on March 2,  L993.  On March

8,  l -993,  the defendant  f i led a mot ion for  recusa]  o f  t .he t . r ia l

judge based upon the judge's  ev ident iary  ru l ings and in-cour t

s tatements.  That  mot ion was denied.  ALso on March B,  1-993,

defendant entered a plea of guil ty, while reserving the right to

appea l  t , he  den ia l  o f  h i s  mo t ion  to  suppress .  I d .  a t  1 -003 -04 .

On Apr i l  21,  1-993,  the t r ia l  cour t  sentenced defendant .  At .  the

sentencing hearing, the defendant amended the aff idavit

accompanying his prior motion for recusal and renewed the motion

based upon al legations that the distr ict judge had received

information concerni-ng an investigation into al leged threats on the

judge's  l i fe  by the defendant .  That  renewed mot ion for  recusal  was

denied and defendant  appealed.  fd .  a t  L004.

7



On appeal, the defendant asserted t,hat, t ,he judge should have

recused h imsel f  in  l ight  o f  c i rcumst ,ances that  would cause a

reasonab le  pe rson  to  ques t i on  h i s  impar t i a l i t y .  I d .  a t  1005 .  The

Tenth Ci rcu i t  noted that  the t r ia l  judge was aware of  the

al legat ions at  the sentencing hear ing and in  fact  expedi ted the

sentencing hear ing in  order  to  "get  [GreenspanJ in to the federa l

penitentiary system immediatefy, where he can be monitored more

c lose1y"  and denied h is  counsef 's  request  for  a  cont inuance.  Id .  a t

1005 .  The  Cour t  t . he re  s ta ted :

" t .hat  under  these unique c i rcumstances,  the t r ia l  judge
should have recused himself from sentencing Greenspan.
The judge learned of the al leged threat from the FBI, and
there is nothing in the record to suggest the threat was
a ruse by the defendant in an effort. to obtain a
different judge. At, oral argument, the government
conceded that a reasonable person might have questioned
the  j udge ' s  impar t i a l i t y  i n  l i gh t  o f  t he  j udge ' s
knowledge that an j-nvestigation was being conducted into
al leged threats  against  h im by the defendant .  In  a case
l ike the present ,  where there is  no in ference that  the
threat was some kind of pfoy, the judge should have
r e c u s e d  h i m s e l f  .  . . .  "  I d .  a t  l - 0 0 5 .

The Court went on to state:

"Combined wi th  the judge's  knowledge that  an
invest igat ion was ongoing concern ing a l leged threats
against .  h im by def  endant ,  the to t .a l i ty  o f  the
circumstances surrounding the sentencing hearing coul-d
have contributed to an appearance that the tr ial court
was pre jud iced against  Greenspan.  The t r ia l -  cour t  had
accel -erated the date of  Greenspan's  sentencing,  for  the
stat.ed reason that the court wanted to get Greenspan into
the peni tent iary  system as quick ly  as poss ib le ,  and the
trial court refused to grant a continuance of the
sent,encing hearing even though defendant's counsel had
been appointed only two days before the sentencing date. "
tc t  -

The Cour t  a l -so s tated:



"The bot tom l ine here is  that  th is  judge learned of  an
apparently genuine death threat made against him and
against his family under circumstances that made it  quite
unlikely that the threat was intended as a device to
obtain a recusal-. The judge obviously took the threat
very ser ious ly ,  and chose to  accelerate cour t  procedures
in order to reduce the risk to him and his family as he
perceived i t .  Under  such c i rcumstances,  i t  is  obv ious to
us that  a  reasonable person coul -d quest ion the judge's
impartial i ty. Even if  this judge were one of those
renarkable individuaLs who coul-d ignore the personal
implications of eueh a threat, the public reasonably
could doubt  h is  ab i l i ty  to  do so. t t  Id .  a t  1007 (emphasis
added)

Measured against Greenspan, the instant case clearly merits recusal

by the Court. There is no suggest. ion t.hat the al leged threat

made in  la te t997 (whi le  the case was stayed pending d iscret ionary

review by the Court of Criminal- Appeals) -- was a ruse by the

Defendant  to  obta in a d i f ferent  judge.  Addi t ional ly ,  ,Judge KenL's

admit ted react ions to  the a l leged threat  and the invest igat ion

thereof  to  take addi t ional  secur i ty  precaut ions and repor t  to

the FBI a chance public encounter with Defendant which either made

her  I 'nervoust t  or  "a larmedrt  - -  are a lone suf f ic ient .  to  ra ise t .he

spec te r  o f  pa r t i a l i t y .  A l so ,  , f udge  Ken t ' s  den ia l  o f  t he  S ta te ' s

mot ions for  cont , j -nuance on November 5,  1-998,  in  the face of  non-

opposi t ion by Defendant  Mi tchel l ,  and opposi t ion to  the agreed upon

stay of t .he tr j-al by the Attorney General- and Defendant Mitchell  in

the federa l  habeas corpus act ion,  now appear  (at  least  fac ia l ly )  to

have been in  response to the a l leged threat .  A reasonable person

could and indeed would quest ion ,Judge Kent 's  impar t ia l i ty .  In  the

words of t ,he Tent.h Circuit,  rreven if  ( i ludge Kent) wef,e one of those

remarkable individuals who could ignore the personal- implications



of such a threat, the public reasonably could doubt (her) abit i ty

to  do so."  Recusal  is  necessary and appropr ia te.

WHEREFORE, PREMISES CONSIDERED, Defendant Mitchell

respectful ly prays that this Honorable Court grant t,his motion and

recuse herself from the instant case and, i f  she wil l  not recuse

hersel f ,  that  she immediate ly  forward th is  mot ion to  the pres id ing

judge of  the admin is t rat ive jud ic ia l  d is t r ic t ,  so that  a  hear ing on

this motion may take place before him or some other judge

designated by h im.  See Tnx.  RULE crv.  PRoc.  18a(d)  (1-998)  .

Respect fu l ly  submit ted,

DAVID L. BOTSFORD
S t a t e  B a r  N o .  0 2 6 8 7 9 5 0
1307  Wes t  Ave .
Aust in ,  Texas 7870L
s r 2  /  4 e 0  -  9 7  6 4
s1 -2 /480 -9768  (Fax )

STATE OF TEXAS
COUNTY OF WOOD

BEFORE ME, the undersigned authority, personally
David L. Botsford, a person known unto me, and who, upon
did state and depose t,he fol lowing:

My name is David L. Botsford and I drafted the
foregoing motion. I have personal knowledge of t .he facts
herein and I swear that they are true and correct.

appeared
h is  oa th ,

above and
conta ined

Sworn and
on th is  the

DAVID L,.

subscribed to before me, the
day of ,January 1999.

BOTSFORD

undersigned authori- ty,

1 0

Notary Public, Wood County



Cert i f icate of  Serv ice

I hereby cert i fy that on this the 7th day of January 1-999, a
copy of the above and foregoing document was hand-delivered to Mr.
David Dobbs,  Ass is tant  Dis t r ic t  At torney,  Smi th County,  Texas.

David Botsford

1_1
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Ford & Newton's Joint Motion To Disqualifr Judge



NO. 803-63, NO. B03-64, NO. 803-65
NO. 803-66, AND NO. 803-67

$ rN THE 198THSTATE OF TEXAS

VS.

FRANK FORD

STATE OF TEXAS

VS.

TOM NEWTON

NO.803-68, NO.803-69, NO. 803-70
NO. 803-71. AND NO. 803-72

$ rN THE 198TH

ruDICIAL DISTRICT COURT

KERR COUNTY. TEXAS

ruDICIAL DISTRICT COURT

KERR COUNTY, TEXAS

$
$
$
$

$
$
$
$

SEALED JOINT MOTION FOR RECUSAL

TO THE HONORABLE ruDGE OF THIS COURT:

COMENOWthe Defendants, FRANKFORD,byandthroughhis attorney, DavidBotsford,

and TOM NEWTON, by and through his attorney, Stanley Schneider, and pursuant to Rules 18a &

18b, Texas Rules of Civil Procedure, the Fourteenth Amendment to the United States Constitutiou

Article 1, Sections 10 and 19 of the Texas Constitution, and Canon 3 of the Texas Code of Judicial

Conduct, present this their Sealed Joint Motion For Recusal, and as grounds therefore, would show

this Court the following:

I.

SEALED MOTION

Because undersigned counsel do not seek to prejudice their clients nor cast stones towards

Judge Ables, for whom they have the utmost respect, this motion has been filed "sealed" to protect

all involved and concerned.



il.

STATUTORY SCHEME

Rule 18a, Texas Rules of Civil Procedure, which is entitled "Recusal or Disqualification of

Judges", states, in pertinent part, that:

"(a) At least ten days before the date set for trial or other hearing in any court other
than the Supreme Court, the Court of Criminal Appeals or the court of appeals, any
party may file with the clerk of the court a motion stating grounds why the judge
before whom the case is pending should not sit in the case. The grounds may include
any disability of the judge to sit in the case. The motion shall be verified and must
state with particularity the grounds whythe judge before whom the case is pending
should not sit. The motion shall be made on personal knowledge and shall set forth
such facts as would be admissible in evidence provided that facts may be stated upon
information and belief if the grounds of such belief are specifically stated.

(b) On the day the motion is filed, copies shall be served on all other parties or their
counsel of record, together with a notice that movant expects the motion to be
presented to the judge three days after the filing of such motion unless otherwise
ordered by the judge. Any other party may file with the clerk an opposing or
concurring statement at any time before the motion is heard.

(c) Prior to any further proceedings in the case, the judge shall either recuse himself
or request the presiding judge of the administative judicial district to assign a judge
to hear such motion. If the judge recuses himself, he shall enter an order of recusal
and request the presiding judge ofthe administrative judicial district to assign another
judge to sit, and shall make no further orders and shall take no further action in the
case except for good cause stated in the order in which such action is taken.

(d) If the judge declines to recuse himself, he shall forward to the presiding judge of
the administrative judicial district, in either original form or certified copy, an order
of referral, the motion, and all opposing and concurring statements. Except for good
cause stated in the order in which further action is taken, the judge shall make no
further orders and shall take no further action in the case after filing of the motion
and prior to a hearing on the motion. The presiding judge of the administrative
judicial district shall immediately set a hearing before himself or some other judge
designated by him, shall cause notice of such hearing to be given to all parties or their
counsel, and shall make such other orders including orders on interim or ancillary
relief in the pending cause as justice may require."

Rule 18b, Texas Rules of Civil Procedure, which is entitled Grounds for Disqualification or

Recusal of Judges, states in pertinent part that:



"(2) Recusal

A judge shall recuse himself in any proceeding in which:

(a) his impartiality might reasonably be questioned;

(b) he has a personal bias or prejudice conceming the subject matter or a party, or
personal knowledge of disputed evidentiary facts conceming the proceeding.

These statutes, including the ten day time frame of Rule 18a(a), have been held to be applicable to

criminal cases. See e.g.,Arnoldv. State,853 S.W.2d 543 (Tex.Crim.App.1993);DeBlancv. State,

799 S.W.2d 70I, 705 (Tex.Crim.App.1990). See also McClenan v. State,661 S.W.2d 108, 109

(l983)(addressingrecusalunderpriorstatuteandpriortothatpointintimewhenRule lSaandRule

l8b were held applicable to criminal cases).

ilL

ASSERTION & FACTS

Defendants respectfully assert that Judge Ables should recuse himself from handling the ten

instant indictments because "his impartiality might reasonably be questioned" and he may "have

personal knowledge of disputed evidentiary facts concerning the proceeding." Stated differently,

Defendants respectfully submit that it would be extremely difficult for any Kerr County jurist to

afford Defendants apretrial hearing and atrial that comports with due process or due course of law.

Explanation is necessary and appropriate.

Each of the ten indictments state, in pertinent part, that Defendant Ford or Defendant

Newton:

...on or about the 15th day of October,2001, and before the presentment of this
indictment, in said county and state, did then and there knowingly and with the intent
to obtain a benefit, solicit or receive from a public servant, to wit: grand juror,

[individual name of alleged grand juror omitted] information that said public servant
had access to by means of his/her office, and that said information had not been made
public...." (explanation added)



On July 8, 2003, Defendants Ford and Newton filed their "Joint Motion To Dismiss The

lndictments" (which is adopted herein in its entirety for purposes of brevity). That motion contains

the following allegations: I

The Defendants respectfully submit the following allegations to demonstrate
to this Court that their prosecution in the above styled and numbered cases is based
on "intentional and purposeful discrimination", to wit: that the Defendants have been
singled out for prosecution while others in Kerr County (and elsewhere), similarly
situated, have not been prosecuted, and that the Special Prosecutor's (Mr. Rudkin's)
discriminatory selection of them for prosecution has been invidious, in bad faith, and
in retaliation for their lawful actions as counsel of record in a federal civil rights
lawsuit currently pending against Kerr County and two officials of Kerr County
(Deputy Sheriff Carol Twiss and Assistant District Attorney Donnie Coleman).2
Furthermore, the Defendants assert that their prosecution constitutes a classic
example of prosecutorial vindictiveness. The following facts are proffered:

1. In October 1998, Harold Shields, a decorated veteran and Kansas
businessman, moved with his wife to retire in the Texas Hill Country.
Harold Shields and his wife became residents of Ingram, Texas,
which is located within the boundaries of Kerr County, Texas.

2. On November 15, 1999, Kerr County Deputy Sheriff Carol Twiss
(a female), acting as an investigator for the Kerr County Sheriffs
Office, received a report that a minor child (KS) was the victim of
aggravated sexual assault.

3. On Novemb er 17, l999,KS was interviewed by Judy Brown, Child
Protective Services. Also present was Deputy Sheriff Twiss. KS
claimed to have been sexually molested by two relatives and two
family friends. One of the family friends allegedly had the initials
"M.B.". For ease of reference, Ms. Brown and Deputy Twiss referred
to this perpetrator as "Mr. M." Based on KS's statement, the alleged
molestation began in approximately 1996 when KS was four or five

I Footnote numbers 2 through 14 reflected below are verbatim reproductions of footnotes I
through 13 of the "Joint Motion To Dismiss The Indictments." Additionally, Exhibit 1 through
Exhibit 26, identifted in bold below, were so numbered in the "Joint Motion To Dismiss The
Indictments" and are attached to this motion in identical numerical order.

2 The acts of Defendant Newton and Defendant Ford have been completely lawful under the laws
of Texas and such acts are protected by the First and Fourteenth Amendments of the Constitution
of the United States as well as Article I, Sections 10. 13 and 19 of the Texas Constitution.



years old. Deputy Twiss began what can only be referred to as a
constitutionally-deficient investigation of KS's allegations regarding
ttMr. M.tt

4. On December 7,1999, KS was interviewed a second time and
based upon an unconstitutionally, impermissibly-suggestive lineup,
KS stated that the photograph of Harold Shields "looked like" "Mr.
M ". Deputy Twiss consulted with Assistant District Attorney Donnie
Coleman (a female), and sought and obtained investigative advice
from Coleman. Twiss, acting in reliance on that advice, continued to
investigate KS's claims of molestation.

5. In March 23, 2000,Harold Shields was indicted in Cause No. B00-
68, 198th Judicial District Court, Kerr County. ̂ 9ae Exhibit 1. The
indictment alleged that Harold Shields had committed aggravated
sexual abuse of KS. The grand jury consisted of twelve citizens of
Kerr County, Texas, which constituted the July 1999 Term of the
198th District Court Grand Jury (also referred to as 198.GJ.20). See
Exhibit 2.3 This same grand jury also indicted Ben Fife, the
grandfatherof KS, for aggravated sexual abuse ofKS. The grandjury
which indicted Mr. Shields and Mr. Fife was presented the case by
Assistant District Attorney Donnie Coleman. Although no grand jury
transcripts were made, the only testimony presented was that of
Deputy Sheriff Twiss.

6. Overwhelming evidence existed as of March 2000 that
demonstrated that Harold Shields was not "Mr.Mu. For instance,
Harold Shields was medically incapable of having an erection and
thus could not have physically inserted his penis into KS's vagina or
anus. Harold Shields also did not live in the same town (Hunt) that
KS claimed "lVIr.M" lived in (Shields lived in logram).4 Harold
Shield's mailbox and vehicle did not match the description KS had
given Twiss regarding "Mr.M's" mailbox and vehicle. Furthermore,
although KS claimed that "Mr.M" lived alone, Harold Shields lived
with his wife. Additionally, although KS claimed that "Mr.M" had a
computer in his house on which he showed her pornographic

3 The names of the grandjurors were as follows: 1. Jim Westbrook (foreperson); 2. Elaine Terrell;
3. Brian Oehler;4. KathleenBoyce; 5. Ginger Stehling;6. FelipDelgadllo;7. LindaWorden;8. Gail
Steward; 9. Catherine Romero; 10. Roy Thompson; 11. Judith Pace; and 12.LaynettaThomas.

a In fact, KS identified a particular house in Hunt, Texas, as being the house of "Mr.M", but
that house was not connected to Harold Shields and a search of that residence resulted in no
evidence to corroborate KS's claims.



material, Harold Shields and his wife had no computer in their
residence. Most importantly, Harold Shields moved to Kerr County
approximately two years after KS claimed that "Mr.M" had begun his
pattern of sexual abuse. Simply stated, Harold Shields was innocent,
but was falsely accused by Deputy Twiss and Assistant District
Attomey Coleman through theirjoint presentation to the Kerr County
grand jury, which indicted Harold Shields after that joint presentation.

7. On Monday, December 12, 2000, Assistant District Attorney
Coleman interviewed KS for the first time during the midst of a
criminal prosecution of Ben Fife. At that time, KS recanted as to
ttMr.Mtt.

8. On December 13, 2000, Assistant District Attorney Coleman
moved to dismiss the pending indictment against Mr. Shields. That
same day, the motion to dismiss was granted by Judge Prohl. See
Exhibit 3.

9. On April 6,200I, over a year after the expiration of the term of the
grand jury which returned the state criminal indictment against
Harold Shields (i.e., Cause No. 800-68) a federal civil rights lawsuit
was filed by Harold Shields in United States District Court, Western
District of Texas. ,See Exhibit 4.That lawsuit was originally styled
Harold Shields vs. Carol Twiss, Cause No. SA-01-CV-289
(hereinafter referred to as the "federal civil rights lawsuit", for
purposes of brevity) and named as a defendant only Deputy Sheriff
Carol Twiss. This federal civil rights lawsuit was filed by Defendant
Tom Newton of the San Antonio law firm of Allen, Stein & Durbin,
P.C. Defendant Frank Ford is a member ofthat same law firm and has
assisted Defendant Newton in the preparation and prosecution of the
federal civil rights lawsuit, although he was not named as counsel on
the original complaint.

10. On August 8, 2001, Assistant District Attorney Donnie Coleman
was deposed in the federal civil rights lawsuit. During that deposition,
Coleman was asked questions by Defendant Newton about whether
certain exculpatory evidence/information (i.e., maffers identified
above rn paragraph 6) was disclosed to the grand jury that had
indicted Harold Shields in Cause No. 800-68. Without invoking any
type of assertion of privilege (grand jury secrecy or otherwise),
Coleman disclosed whether certain information was or was not
supplied to the grand jury (i.e., whether the grand jury was or was not
informed of certain exculpatory information). See e.g., Exhibit 5
(deposition at pages 85-105 arrd 1I7-123). By virtue of Coleman's
voluntary responses during the deposition, information that was



and/orwas notpresented to ttre grandjurybecame public knowledge.
Stated differently, by virtue of Coleman's violation of Article 20.02,
Vernon's Ann. C.C.P., and her failure to even attempt to assert any
type of privilege (grand jury secrecy or otherwise),s information
presented and/or not presented to the grand jury was made public.6

11. On August 10, 2001, Deputy Sheriff Carol Twiss was deposed in
the federal civil rights lawsuit. Duringthatdeposition, Deputy Sheriff
Twiss was asked questions by Defendant Newton about whether
certain exculpatory evidence/information (i.e., matters identified
above in paragraph 6) was disclosed to the grand jury that had
indicted Harold Shields in Cause No. 800-68. Without invoking any
type of assertion ofprivilege (grand jury secrecy or otherwise), Twiss
disclosed whether certain information was or was not supplied to the
grand jury (i.e., whether the grand jury was or was not informed of
certain exculpatory information). See e.g., Exhibit 6 (deposition at
pages 173 to 183). Byvirtue of Twiss'voluntaryresponses during the
deposition, information that was and/or was not presented to the
grand jurybecame public knowledge. Stated differently, byvirtue of
Twiss' violation of Article 20.02, Vernon's Ann. C.C.P., and her
failure to even attempt to assert any type of privilege (grand jury
secrecy or otherwise),7 information presented andlor not presented to

5 Defendants assert that Coleman was not entitled to assert any such privilege after the expiration
of the term of the grand jurythat indicted Harold Shields. Moreover, since Coleman had moved to
dismiss the indictment and the District Court had granted that motion to dismiss, there was
absolutely no need for any grand jury secrecy regarding Harold Shields' indictment by that grand
jury. However, Coleman (and the individual grand jurors) was subject to Article 20.02, Vernon's
Ann. C.C.P., and violated it by voluntarily disclosing what occurred before the grand jury. The
Special Prosecutor, however, has not prosecuted Coleman for this violation of Texas law.

u Certainly, using information for her own benefit and the benefit of Kerr County in the federal
civil rights lawsuit would also entail violating Section 39.06, at least under the interpretation
apparently given to that statute by the Special Prosecutor.

7 Defendants assert that Twiss was not entitled to assert any such privilege after the expiration
ofthe term ofthe grandjury that had indicted Harold Shields. Stated ottrerwise, there was absolutely
no legitimate reason for Twiss to assert grand jury secrecy. Moreover, Twiss, as a witness before the
gand jury (which term had expired before her August 2001 deposition), had a valid First
Amendment right to testiff at her deposition about what she had testified to before the grand jury.
Seee.g.,Butterworthv.Smith,494U.S.624(Igg0)Q]loldingthatastatemaynot,consistentwiththe
First Amendment, prohibit a grand jury witness from revealing his or her own testimony after the
term of the grand jury has ended). Of course, Twiss was facially subject to Article 20.02, Vernon's
Ann. C.C.P., and could have been prosecuted for divulging information at her deposition. The
Special Prosecutor has not seen fit to prosecute her for her apparent violation of Article 20.02,

7



the grand jury was made public.8

12. On September I 8, 200 l, "Plaintiff s Second Amended Complaint
And Jury Demand" was filed, with leave of court, in the federal civil
rights lawsuit. This second amended complaint added Assistant
District Attorney Donnie Coleman and Kerr County, Texas, as
defendants. ,See Exhibit 7.

1 3. On October 19, 200l, "Defendant Kerr County and Deputy Carol
L. Twiss'First Amended Answer" was filed in the federal civil rights
Iawsuit. ,See Exhibit 8. At page 5 of that joint, first amended answer,
Ken County and Twiss, acting by and through their counsel, Charles
S. Frigerio and Hector X. Saenz, stated the following regarding
Twiss' testimony before the grand jury:

Defendant Deputy Twiss asserts unto the Court that she was called
before the Kerr County Grand Jury to provide evidence of her
investigation. Defendant Deputy Twiss provided the facts of the
investigation concerning Plaintiff Shields' involvement but did not
make a recommendation to the Grand Jury. The impartial Kerr
County Grand Jury, after having heard all of the evidence,
independently decided to indict Harold Shields for aggravated sexual
assault of the minor female child in question. Defendant Deputy
Twiss is entitled to the protective shroud of "good faith" qualified
immunity for her actions as an investigator, as amatter of law.

14. In Octob er 2001 , based upon what can only be called "incredible"
deposition testimony by Deputy Sheriff Twiss and Assistant Diskict
Attorney Coleman, Defendant Newton instructed one of the
employees of the firm to contact some members of the grand jury that
had indicted Harold Shields in Cause No. 800-68 in order to veri$r
with them whether certain exculpatory information had or had not
been presented to them, as testified to by Twiss and Coleman during
their respective depositions in August 2001 in the federal civil rights
lawsuit. For purposes of this motion only, it should be assumed that
there was contact with some of the former grand jurors.e

Vernon's Ann. C.C.P.

8 Certainly, using information for her own benefit and the benefit of Kerr County in the federal
civil rights lawsuit would also entail violating Section 39.06, at least under the interpretation
apparently given to that statute by the Special Prosecutor.

e According to the ten indictments in the instant cause numbers, on or about October 15,2001,
Defendant Newton and Defendant Ford spoke with five different former members of the grand jury



15. On October 26, 2001, Defendant Newton filed "Plaintiffs
Designation OfPotential Witnesses AndExhibits" inthe federal civil
.ights lawsuit and named all twelve of the Kerr County former grand
jurors who had indicted Harold Shields as being potential fact
witnesses. ,See Exhibit 9.

16. On October 31,200I, Judge Prohl's court coordinator, Becky
Henderson, called DefendantNewton and Defendant Ford to inquire
as to why one or both of them had contacted members of the expired
Kerr County grand jury that had indicted Harold Shields in Cause No.
800-68.

LT.Ir early November 2001, Defendant Tom Newton contacted
Dawn Carmody, counsel in the federal civil rights lawsuit for Donnie
Coleman, and attempted to arrange an agreed-upon date for deposing
some ofthe former grand jurors who had served on the expired grand
jury that had indicted Harold Shields in Cause No. 800-68. No
agreement was reached.

which had indicted Mr. Shields in Cause No. 800-68. to wit:

Name of Grand Juror

Jim Westbrook

Kathleen Boyce

Ginger Stehling

Judith Pace

Laynetta Thomas

Corresponding Indictment Number

Cause No. 803-63 (Ford)
Cause No. 803-72 (Newton)

Cause No. 803-64 (Ford)
Cause No. 803-68 (Newton)

Cause No. 803-67 (Ford)
Cause No. 803-71 (Newton)

Cause No. B03-66 (Ford)
Cause No. 803-70 (Newton)

Cause No. 803-65 (Ford)
Cause No. 803-69 (Newton)

Defendants do not concede that each of these former grand jurors was actually contacted, let alone
that any "information that has not been made public" was obtained from them. ln fact, due to the
testimony of Coleman and Twiss in August 2001, no information was obtained from any former
member of the grand jury that constituted "information that has not been made public", as said term
is utilized in V.T.C.A., Penal Code, Section 39.06(c) & (d), under which Defendant Newton and
Defendant Ford have been indicted.



18. On November 6,200I, notices of depositions were issued by
Defendant Newton in the federal civil rights lawsuit. These notices of
deposition scheduled the depositions of three of the former grand
jurors who had sat on the grand jury thathad indicted Harold Shields
in Cause No. 800-68. The three former grand jurors were Ginger
Stehling, Roy Thompson, and Laynetta Thomas. At or about the same
time, at the request of Defendant Newton, subpoenas were issued to
Stehling, Thompson and Thomas in the federal civil rights lawsuit.
^9ee Exhibit 10 (Stehling), Exhibit 11 (Thompson) and Exhibit 12
(Thomas).

19. On November 21,200I, Carol Twiss, acting by and through her
counsel, Dawn Carmody, filed a "Motion For Protection And Motion
To Quash Subpoenas For Oral Video Depositions Of Kerr County
Criminal Grand Jury Members" in the federal civil rights lawsuit.
This motion sought to quash the depositions of the former grand
jurors identified above. ,See Exhibit 13.

20. On November 21,2001, Kerr County, acting by and through its
counsel, Charles Frigerio and Hector Saenz, and Carol Twiss, acting
by and through her counsel, Charles Frigerio and Hector Saenz, filed
a document entitled "Defendants Kerr County and Deputy Twiss'
Motion To Quash Depositions Of Grand Jury Members. " See Exhibit
14. This motion sought to quash the depositions of the former grand
jurors identified above.

2l . On November 30, 2001, Defendant Tom Newton filed "Plaintiff s
Consolidated Response To Motions To Quash And For Protection"
and therein sought to demonstrate that taking the depositions of the
three former grand jurors was necessary and appropriate to
demonstrate whether exculpatory information was or was not
presented to the grand jury. As reflected in said motion, Defendant
Newton had in fact caused an employee of his law firm to contact by
telephone members of the grandjury, the information obtained from
those former grand jurors led Defendant Newton to believe that Twiss
and Coleman had testified inconsistently before the Kerr County
grand jury and in their respective depositions in the federal civil rights
lawsuit, and that Twiss and Coleman had waived any privilege to
grand jury secrecy, particularly since no transcrip of Twiss' testimony
to the grand jury had been prepared. See Exhibit 15.

22. On January 7, 2002, United States District Judge Fred Biery,
acting for United States District Judge H.F. Garcia, signed an order
in the federal civil rights case quashing the subpoenas for the
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depositions of the grand jury members. ,See Exhibit 16.10

23. OnJanuary 7,2002, the Attomey General of the State of Texas,
acting as amicus, filed a motion for protection and motion to quash
subpoenas for oral video depositions of Kerr County criminal grand
jurymembers. See Exhibit 17.

24. On January 10, 2002, Defendants Newton and Ford filed
"Plaintiff Harold Shields'Motion To Strike The Amicus Emergency
Motion For Protection And Motion To Quash". See Exhibit 18. They
also filed a "Motion To Reconsider" urging the district court to
reconsider its Order of J anuary 7, 2002, identified above in paragraph
22. See Exhibit 19.

25. OnJanuary 22,2002, Twiss and Kerr County filed "Defendant's
Response To The Plaintiffs Motion To Reconsider". See Exhibit 20.

26. OnFebruary 8,2002, United States District Judge Edward Prado
signed an order (filed on February II,2002) denying the motion to
reconsider filed on January 10,2002. See Exhibit 21.

27. On March I&,20D2,Defendant Newton and Defendant Ford filed
a "Petition for Disclosure of Grand Jury Proceedings" in the 198th
Judicial District Court, Ken County, Texas. This petition was
assigned Cause No. 02-171-8 in the 198th Judicial District, Kerr
County, Texas. This petition sought to allow the depositions of the
former grand jurors which had indicted Mr. Shields in Cause No.
800-68. See Exhibit 22.t I

28. On April 5, 2002,Defendant Newton and Defendant Ford filed
"Petitioner's Brief Regarding ParticularizedNeed" in Cause No. 02-
171-8. ̂9ee Exhibit 23.

29. On April 8, 2002, a hearing was held on the Petition For
Disclosure of Grand Jury Proceedings in Cause No. 02-171-8, 198th
Judicial District, Kerr County, Texas. This hearing was held before

t0 This Order was filed on the docket as having occurred on January 7,2001, whereas the
Order itself clearly reflects that it was signed on January 7 , 2002. Thus, it incorrectly appears as
the first item on the docket sheet of the federal civil rights lawsuit.

tt This petition was accompanied by an exhibit volume containing 19 separately numbered
exhibits, which is not attached to this motion due to the volume of materials. However, it will be
offered at a hearing on this motion.
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Judge Stephen Ables. ,See Exhibit 24. During this hearing, Judge
Ables focused upon whether a prosecutor had a duty to present
exculpatory information to a grand jury. Although case law was
submitted to Judge Ables and Defendant Newton pointed out that
there was no need for continued secrecy of the grand jury (given the
depositions of Twiss and Coleman in August 200I), Judge Ables
noted that there was a criminal statute that makes it illegal to talk to
grand jurors, although he did not speciff which statute he was
referring to. Id., at page 6l-63.t2 Judge Ables orally denied the
petition that day. ,See Exhibit 24.

30. On Aprll 26,2002, Judge Ables signed a written judgment
denyrng the petition for disclosure in Cause No. 02-171-8. See
Exhibit 25.

31. On May 14, 2002, Defendant Newton and Defendant Ford
perfected an appeal from Judge Ables' judgment in Cause No. 02-
I7I-B to the Court of Appeals for the Fourth Judicial District in San
Antonio (Cause No. 04-02-00402-CV). See Exhibit 26 (Docket
Sheet).r3

32. OnFebruary 24,2003, mediation of the underlying federal civil
rights lawsuit was held. Mediation did not result in settlement.

33. On February 26,2003, a mere two days after mediation was
unsuccessful in the underlying federal civil rights lawsuit, Defendant
TomNewton and DefendantFrankFordwere both indictedby a Ken
County grand jury for 10 alleged violations ofV.T.C.A., Penal Code,
Section 39.06(c) (five indictments each). These indictments were
returned despite the fact that Section 39.06(d) clearly is not applicable
(see Defendant's Joint Motion To Quash The Indictments).

12 Counsel for DefendantNewton and Defendant Ford have located no Texas statute that renders
it a crime for an attorney, in the exercise of his fiduciary duties, from questioning a former grand
juror about whether exculpatory information was or was not presented to a grand jury. Obviously,
after the expiration of the term of the grand jury, there is little need for secrecy as to a citizen who
has been indicted, and whose indictment has subsequently been dismissed. Moreover, after Twiss
and Coleman testified about the testimony that was and was not presented to the grand jury, any issue
of grand jury secrecy was waived. Additionally, Defendant Newton and Defendant Ford were
exercising their client's First Amendment right to access to courts. ,See discussion, infra.

t3 This appeal is currently pending, with the case having been submitted to the Court on
November 14,2002.
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34. The federal civil rights lawsuit is set for docket call and a jury
trial in United States District Court on June 6, and 16, 2003
(respectively).

35. Defendant Newton and Defendant Ford are caucasian males.

36. Defendant Newton and Defendant Ford are attorneys licensed by
the Supreme Court of Texas and the United States District Court for
the Western District of Texas, and are in good standing.

37. Deputy Sheriff Twiss and Assistant District Attorney Coleman,
both of whom violated Article 20.02, Vernon's Ann. C.C.P., by
disclosing during their August 2001 depositions what had and had not
been presented to the Ken County grand jury, are both caucasian
females. Neither has been charged with any violations of Article
20.02.14

38. The members of the grand jury that indicted Harold Shields and
who allegedly provided "information that has not been made public"
to Defendant Newton and/or Defendant Ford, and who violated
Article 20.02, Vemon's Ann. C.C.P., have not been charged with any
such violation.

39. Counsel for Deputy Sheriff Twiss and Kerr County, as reflected
in their October 19, 2001 "Defendant Kerr County and Deputy Carol
L. Twiss' First Amended Answer", utilized in that pleading
information that had been conveyed to the grand j"ry by Deputy
Twiss. They have not been charged with any violation of Article
20.02 or Article 39.06(c).

The factual assertions ofthe "Joint Motion To Dismiss The lndictments",l5 including the proposition

that Ms. Becky Henderson (Court administrator for the 198th & 2l6th District Court's) will be a

ta Certainly, using information for their own benefit and the benefit of Kerr County in the federal
civil rights lawsuit would also entail violating Section 39.06, at least under the interpretation
apparently given to that statute by the Special Prosecutor.

rs Paragraph 34 of the "Joint Motion To Dismiss The Indictments" is no longer accurate, as
summary judgment in favor of Kerr County and Coleman and Twiss was recently granted.
Additionally, paragraph 31 is no longer accurate in that the Fourth Court of Appeals has since
entered a split opinion holding that there is no duty upon a Texas prosecutor to present exculpatory
information to a grand jury. However, these two factual developments do not impact upon the merits
of this motion to recuse.
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witness, are such that a reasonable person might question the impartiality of Judge Ables if he were

to handle these cases. lndeed, Judge Ables will have to rule on and make credibility decisions

regarding wibresses [including but not limited to the District Attorney (Mr. Sutton), the Special

Prosecutor (Mr. Rudkin), Ms. Hendetson, and other representatives of Kerr County] in determining

the merits of the "Joint Motion To Dismiss The'lndictments". The same will hold tme regarding

other motions filed by the Defendants, including their "Joint Motion to Quash the lndictments Due

To The Prosecutor's Failure To Present Exculpatory Information To The Grand Jury And/Or To

Instruct The Grand Jury On The Law Relating To Section 39.06(c & d) Of The Texas Penal Code"

and their "Joint Motion to Quash the Indictrnents", both of which are adopted herein for purposes

ofbrevity. Furthermore, as reflected in numbered paragaph29 ofthe "Joint Motion To Dismiss The

Indictments", Judge Ables rendered an oral opinion at the hearing held on April 8,2002,1o the effect

that there was a criminal statute that rendered contact with any former grand jurors illegal. Having

voiced an opinion that the conduct discussed at the April 8,2002, hearing was illegal, when in fact

there is absolutely no case law interpreting Sections 39.06(c) & (d), V.T.C.A., Penal Code, it appears

that Judge Ables' impartiality might reasonably be questioned.

In light of the factual allegations of the indictrnent, the facts and circumstances surrounding

this case, and the issues which will have to be ruled upon prior to trial, it is clear that Judge Ables

should recuse himself because "his impartiality might reasonably be questioned" if he handles this

case.t6 Additionally, to the extent that he has discussed Ms. Henderson's telephone conversations

16 Defendants submit that the proper standard should be essentially identical to that embodied
within 28 U.S.C. Section 445(a), to wit: if a reasonable man knew of all the circumstances, would
he would harbor doubt about the judge's impartiality . See e.g., United States v. Hines,696F .2d,'t22,
728 (1Oth Cir. 1982); Roberts v. Bailar,625 F.2d 125,I29 (6th Cir. 1980)); Chitimacha Tribe of
Louisiana v. Harry L. Laws Co., 690 F.2d 1 157, 1165 (5th Cir. 1982). This is a standard that was
actually discussed by the Court of Criminal Appeals tn McClenan v. State,661 S.W.2d 108, 109
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of October 3I,200I (reflected above in paragraph 16), with Judge Prohl and/or Ms. Henderson, he

may have personal knowledge of disputed evidentiary facts. The same holds true regarding

statements made by Defendant Tom Newton at a hearing on April 8,2002 (in connection with the

Petition For Disclosure of Grand Jury Proceedings in Cause No. 02-171-8, 198th Judicial District,

Ken County, Texas, reflected in paragraph 29 above).

There are few characteristics of a judiciary more cherished and indispensable to justice than

the characteristic of impartiality. Congress has mandated that justice must not only be impartial, but

also that it must reasonably be perceived to be impartial when it enacted 28 U.S.C. Section 455(a).

AstheSupremeCourtnotedinZifiebergv. HealthServs. Corp.,486U.S. 847,859-60, 100L. Ed.2d

855, 108 S. Ct.2194 (1988), the purpose of Section 455(a) is "to promote public confidence in the

integrity of the judicial process." There can be little doubt that the Texas Supreme Court had the

same goal when it enacted Rule 18b in 1988. This Honorable Court should review the facts in their

entirety and then voluntarily recuse itselfbecause a reasonable person, objectivelyviewing the facts,

might reasonably question the Court's impartiality in these cases.

WHEREFORE, PREMISES CONSIDERED, Defendants respectfully pray that this

Honorable Court enter an Order voluntarily recusing himself. In the event that the Court does not

do so, Defendants respectfully pray that the Court refer the matter as directed by Rule 18a, supra. As

reflected below by the attached "Notice Of Presentment," this motion will be presented to the Court

within three days of frling.

Respectfu lly submitted,

(1983) when dealing with recusal prior to the decision to apply Rule 18a and Rule 18b to criminal
cases. "under section 455(a), the judge is under a continuing duty to ask himself what a reasonable
person, knowing all the relevant facts, would think about his impartiality." United States v. Hines,
supra; Roberts v. Bailar, supra.
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DAVID L. BOTSFORD
State Bar No. 02687950
1307 West Avenue
Austin, Texas 78701
slzl479-8030 (Tel)
sl2/479-8040 (Fax)

ATTORNEY FOR FRANK FORD

STANLEY SCHNEIDER
State Bar No. 17790500
1301 McKinney
suite 3100
Houston, Texas 77010
713/9sl-9s55 (Tel)
7L3195I-9854 (Fax)

ATTORNEY FOR TOM NEWTON
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VERIFICATION

STATE OF TEXAS
COUNTY OF TRAVIS

BEFORE ME, the undersigned authority, personally appeared David L. Botsford, a person
known unto me, and who, upon his oath, did state and depose the following:

My name is David L. Botsford and I represent Frank Ford in the above styled and numbered
causes (as to Ford). I hereby swear and verifu that the facts contained in this motion are true and
correct, based on information and belief and/or personal knowledge. I further swear that this motion
is not made for purposes of delay and that in my professional opinion (having practiced criminal law
for over twenty-five years and being Board Certified in Criminal Law since 1983) this motion is
necessary and appropriate under Rule 18b(2), Texas Rules of Civil Procedure.

DAVID L. BOTSFORD

NOTICE OF INTEI\DED PRESENTMENT

Pursuant to Rule 1 8a(b), Texas Rules of Civil Procedure, notice is hereby given that movants
herein (Frank Ford and Tom Newton, by and through their counsel of record) intend to present the
above and foregoing motion to the Honorable Stephen Ables three days after the filing of such
motion (unless otherwise ordered by the judge).

DAVID L. BOTSFORD

CERTIFICATE OF' SERVICE

I hereby certifu that a true and correct copy of the above and foregoing document was
(faxed)(mailed, postage prepaid), to Mr. Kurtis Rudkin, Special Prosecutor, at 910 N. Main Street,
Suite 1, Boeme, TX 78006 (Fax number 830-249-6315) on this the 21st day of July 2003.

DAVID L. BOTSFORD
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NO.803-68, NO. 803-69, NO.803-70
NO. 803-71. AND NO. 803-72

$ rN THE 198THSTATE OF TEXAS

VS.

TOM NEWTON

STATE OF TEXAS

VS.

FRANK FORD

NO.803-63, NO. B03-64, NO.803-65
NO. 803-66, AND NO. 803-67

$ rN THE 198TH
$
$
$
$

ORDER

ruDICIAL DISTRICT COURT

KERR COUNTY, TEXAS

ruDICIAL DISTRICT COURT

KERR COUNTY, TEXAS

$
$
$
$

BE IT REMEMBERED that on this date came on to be heard the Defendants' "Sealed Joint

Motion For Recusal", and the Court having considered same, is of the opinion that the Court (should

recuse itselfl (should refer the matter to the Presiding Judge of the Administrative Region for

assignment to a judge to hear the motion).

SIGNED on this the - day of -,2003.

JUDGE PRESIDING
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Woodall's Sealed Motion To Disqualiff Appellate Judge



NO. 08-07-00015-CR

IN THE COI]RT OF APPEALS
FOR T}IE EIGHTH DISTRICT OF TEXAS

EL PASO. TEXAS

PHYLLIS ANNE WOODALL,
Defendant - Appellant

V.

TI{E STATE OF TEXAS,
Plaintiff - Appellee

On Appeal from the l7lst District Court
El Paso County, Texas,

SEALED MOTION FOR RECUSAL

TO THE HONORABLE DAVID WELLINGTON C}IEW. CHIEF JUSTICE OF SAID
COURT:

Comes Now Appellant, Phyllis Anne Woodall, by and through her counsel on appeal

only, David L. Botsford, and pursuant to Rules 18a and 18(bX2)(a) & (b), Texas Rules of

Civil Procedure and Rule 16.1 through16.3, Texas Rules ofAppellate Procedure, presents

this her "Sealed Motion For Recusal," and as grounds therefore, would respectfully show the

following:

I.

SEALED MOTION

Because undersigned counsel does not seek to prejudice his client, cast any negative

inference towards Chief Justice Chew (for whom he has the utmost respect),l or generate any

Undersigued counsel has no doubtthat Chief Justice Chew, upon receiving this motion
andrealizing that he has previously represented Woodall (as more fully set forth below), will
take whatever action he deems necessary and appropriate to ensure compliance with Canon
2 of the Texas Code of Judicial Conduct.



publicity regarding this appeal, this motion has been sent to the Court for filing as a "sealed"

motion.

II.

CONFERENCE WITH COUNSEL FOR THE STATE

Undersigned counsel has discussed the essence of this motion with counsel for the

State, Mr. Tom Darnold, and informed him that this motion would be sent to the Court for

filing as a "sealed" motion. Although Mr. Darnold did not voice any opposition to this

motion being filed "sealed," he requested undersigned counsel to state that upon receipt of

this motion, he would take whatever action the State deemed necessary and/or appropriate.

IIr.

STATUTORY SCHEME

Rule l8a, Texas Rules of Civil Procedure, which is entitled "Recusal

Disqualification of Judges", states, in pertinent part, that:

"(a) At least ten days before the date set for trial or other hearing in any court
other than the Supreme Court, the Court of Criminal Appeals or the court of
appeals, arry party may file with the clerk ofthe court a motion stating grounds
why the judge before whom the case is pending should not sit in the case. The
grounds may include any disability of the judge to sit in the case. The motion
shall be verified and must state with particularity the grounds why the judge

before whomthe case is pending should not sit. The motion shall be made on
personal knowledge and shall set forth such facts as would be admissible in
evidence provided that facts may be stated upon information and belief if the
grounds of such belief are specifically stated.

(b) On the day the motion is filed, copies shall be served on all other parties or
their counsel of record, together with a notice that movant expects the motion
to be presented to the judge three days after the filing of such motion unless
otherwise ordered by the judge. Any other party may f,rle with the clerk an
opposing or concuffing statement at any time before the motion is heard.



(c) Prior to any further proceedings in the case, the judge shall either recuse
himself or request the presiding judge of the administrative judicial district to
assign ajudge to hear such motion. Ifthe judge recuses himself, he shall enter
an order of recusal and request the presiding judge of the administrative
judicial district to assign anotherjudge to sit, and shall make no further orders
and shall take no further action in the case except for good cause stated in the
order in which such action is taken.

(d) If the judge declines to recuse himself, he shall forward to the presiding
judge ofthe administrative judicial district, in either original form or certified
copy, an order of referral, the motiono and all opposing and concurring
statements. Except for good cause stated in the order in which further action
is taken, the judge shall make no further orders and shall take no further action
in the case after filing of the motion and prior to a hearing on the motion. The
presiding judge of the administrative judicial district shall immediately set a
hearing before himself or some other judge designated by him, shall cause
notice of such hearing to be given to all parties or their counsel, and shall make
such other orders including orders on interim or ancillary relief in the pending
cause as justice may require."

Rule l8b, Texas Rules of Civil Procedure, which is entitled Grounds for

Disqualification or Recusal of Judges, states in pertinent part that:

"(2) Recusal

A judge shall recuse himself in any proceeding in which:

(a) his impartiality might reasonably be questioned;

(b) he has apersonal bias orprejudice concerningthe subjectmatter or aparty,
or personal knowledge of disputed evidentiary facts concerning the
proceeding.

These statutes, including the ten day time frame of Rule l8a(a), have been held to be

applicable to criminal cases.See e.g.,Arnoldv. State,853 S.W.2d543 (Tex.Crim.App.1993);

DeBlanc v. State, 799 S.W.2 d 7 01, 705 (Tex.Crim.App. I 990). See also McClenan v. State,

661 S.W.2d 108, 109 (1983)(addressing recusal under prior statute and prior to that point in

time when Rule 18a and Rule 18b were held applicable to criminal cases).



Moreover Rules 16.l and l6.2,Texas Rules of Appellate Procedure, provide that the

grounds for disqualification of an appellate court justice or judge are determined by the

Constitution and the laws of Texas, and that the grounds for recusal are the same as those

provided in the Rules of Civil Procedure. Rule 16.3, entitled "Procedure For Recusal" states

the following:

(a) Motion.Aparty may file a motion to recuse ajustice orjudge before whom
the case is pending. The motion must be filed promptly after the party has
reason to believe that the justice or judge should not particip ate in deciding the
case.

(b) Decision. Before any furtherproceeding inthe case, the challengedjustice
or judge must either remove himself or herself from all participation in the
case or certiff the matter to the entire court, which will decide the motion by
a majority of the remaining judges sitting en banc. The challenged justice or
judge must not sit with the remainder of the court to consider the motion as to
him or her.

(c) Appeal. An order of recusal is not reviewable, but the denial of a recusal
motion is reviewable.

This motion has been filed as promptly as possible after Woodall learned that one of

the justices who would consider her appeal was in fact her former attorney, the Honorable

Chief Justice David Chew.2 In fact, this motion has been filed just shortly after the filing of

the State's brief (the filing of which was extended by Orders of this Court) and prior to the

scheduling of any oral argument, which has been requested by both sides.

IV.

2 After Woodall transmitted notification of the foregoing to undersigned counsel,
undersigned counsel verified the matter to the best of his ability. After conducting legal
research, undersigned counsel ascertained that he had a duty to file this motion and has done
so in good faith.



ASSERTION & FACTS

Woodallrespectfullymovesthe ChiefJusticetorecuse himselfinthis appeal because:

(1) his impartiality might reasonably be questioned;3 (z)he has a personal bias or prejudice

concerning Woodall; and (3) he may have personal knowledge of disputed evidentiary facts.

In support of these three grounds, the following is proffered.

Woodalla has previously been represented in an "immigration law matter" by Chief

Justice David Chew. Although Woodall does not recall the exact year of this representation,

it was obviouslypriorto January l,l995,when Chief Justice Chew was originally sworn in

to this Court. Due to Woodall's incarceration since her conviction in 2006, she is not in a

position to locate the documentation which would affirmatively reflect the exact nature of

the Chief Justice's prior representation (and whether the Chief Justice represented merely

Woodall or also Coutta andlor the Naked Harem). Nevertheless, Woodall believes that the

Chief Justice, when reminded of this prior representation of her on this immigration law

matter, would voluntarilyrecuse himselfbecause (a) he would conclude that his impartiality

' Woodall submit that the proper standard should be essentially identical to that
embodied within 28 U.S.C. Section 455(a), to wit: if a reasonable man knew of all the
circumstances, would he would harbor doubt about the judge's impartiality . See e.g., United
States v. Hines,696F .2d722,728 (lOth Cir. 1982); Roberts v. Bailar,625F .2d125,129 (6th
Cir. 1980)); Chitimacha Tribe of Louisianav. Harry L. Laws Co.,690F.2d1157,1165 (5th
Cir. 1982). This is a standard that was actually discussed by the Court of Criminal Appeals
in McClenan v. State, 661 S.W.2d 108, 109 (1983) when dealing with recusal prior to the
decision to apply Rule 18a and Rule l8b to criminal cases. "Under section 455(a), the judge
is under a continuing duty to ask himselfwhat a reasonable person, knowing all the relevant
facts, would think about his impartiality." United States v. Hines, supra; Roberts v. Bailar,
supra.

a Woodall recalls that this matter related to INS Form I-9's maintained by the Naked
Harem and an investigation by the INS regarding those Form I-9's. Woodall was (and still
is) is a 50oZ owner of The Naked Harem, along with Jeannie Coutta.



might reasonably be questioned if the general public knew that he was going to be reviewing

the conviction and sentence of one of his prior clientss and/or fee payors (if in fact the Naked

Harem was the client and Woodall, although a co-owner, was merely the fee payor); (b) he

would recall that he has a personal bias or prejudice against Woodall (as a client and/or fee

payor), due to certain controversies and disagreements that arose during the course of his

representation of Woodall;6 and (c) he might conclude that the confidential information he

learned during the course of his prior representation of Woodall could relate to the

underlying appeal, thus potentially possessing personal knowledge of disputed evidentiary

facts.

The current appeal by Woodall involves allegations of prostitution at the Naked

Hatem, including evidence that prostitution had been ongoing at the Naked Harem as far

back as the early 1990's (a date that Woodall believes predates her retention of the Chief

Justice as counsel). Woodall does not have a good recall of the facts conveyed to the Chief

Justice while he was in private practice working on the matter for which he was retained, or

the amount of the legal fees paid,1 but does recall a "falling out" between the Chief Justice

5 Again, it is not clear to undersigned counsel whether the prior client would be
Woodall, Woodall and Coutta, and/or the Naked Harem andlor Woodall and/or Coutta along
with the Naked Harem.

6 Woodall recalls that there was not merely a "falling out," so to speak, but that she
made certain accusations against the Chief Justice relating to the matter, the nature of the
advise he had given her, and ultimately refused to pay the remaining balance of the legal fee
after consulting with a different attorney.

7 The payment of campaign contribution to a judge does not per se subject him to
recusal on the grounds that a reasonable person might question his impartiality. Aguilar v.
Anderson,855 S.W.2d799 (Tex.App.--El Paso 1993, writ refd). At the same time, the
payment of legal fees to a former Judge who was employed as an attorney for a litigant, as



and herself and a distinct controversy regarding the legal advice and legal fees. She has just

recently learned that the Chief Justice will be involved in assessing the merits of her appeal

and has instructed undersigned counsel to file this motion due to her concerns.8

Regarding the first prong of this motion, the question is whether a "reasonable

person," possessed of all of the facts, could conclude that the Chief Justice's impartiality

might reasonably be questioned. There is a dearth of Texas case law addressing the topic of

recusal where an appellate judge has previously represented the citizen ten or fifteen years

prior to the appeal. While prior representation by a judge in the matter of controversy would

constitute a disqualification under Rule t8b(1), undersigned has located no case where the

issue of recusal in the context of prior representation on an apparently unrelated matter was

involved. Indeed, ajudge's prior representation of one of the parties in a proceeding does not

automatically warrant disqualification. National Auto Brokers Corp. v. General Motors

Corp.,572F.2d 953 (2nd Cir. 1978), cert. denied,439 U.S. 1072 (1979).

At least one federal case is fairly instructive. In W'essmann v. Boston School

Committee,979 F. Supp. 915 (D.Mass. 1997), Judge Nancy Gertner addressed 28 U.S.C.

Section a55(a) and (b), which are virtually identical to Rule 18b and which have been

"dubbed" the "appearance of bias" (i.e., Section a55(a) and "bias in fact" (i.e., Section

well as the discussion of confidential matters which appear to arguably relate, at least
generally, to a topic significantly intertwined in the appeal, presents a different situation.

8 Undersigned counsel, retained solely as Woodall's appellate counselo has no "dog" in
this hunt, but feels compelled to comply with Woodall's directive as part of his fiduciary
duties to her as her appellate counsel. Based on Woodall's communications to undersigned
counsel, undersigned counsel believes this motion is meritorious and that the Chief Justice
should recuse himself.



455(bX1). Therein, Judge Gertner thoughtfully and intelligently discussed a motion to

recuse her. The first argument was based on her prior membership in a group ("the Lawyers

Committee"), and the second argument was based on her prior representation of a different

group ("CBEB") in a prior case involving the desegregation of the Boston schools.

As to the first argument, Judge Gertner reviewed the applicable federal decisions and

concluded that the appropriate test under the "appearance of bias" prong of Section a55(a)

is "whether a reasonable person, 'knowing 
all the circumstances, would harbor doubts about

the judge's impartiality .'" Id. at 916 (quoting federal cases). Judge Gertner's review of the

federal cases supported her conclusion that her impartiality could not reasonably be

questioned merely because she had been involved in a group that advocated legal positions

relating to civil rights. She thus declined to recuse herself on this basis.

However, as to the "bias in fact" argument, Judge Gertner concludedthat submissions

by the City of Boston in the then current litigation before her raised the possibility that she

might confront disputed evidence with which she was personally familiar because of her

prior representation of "CBEB." Although she recognized this as a very narow issue, Judge

Gertner granted the motion to recuse to avoid the possibility that down the road, she would

"rediscover some personal knowledge of relevant disputed facts." Id. at9l9.

Thus, as to the third prong of this motion, because the same potential that Judge

Gertner found sufficient to justiff her recusal exists regarding Chief Justice Chew, recusal

should be granted.

And, as to the second prong of the motiono it would appear that a "bias" and

"prejudice" must come from an extra-judicial source, but of course, that is exactly what



Woodall believes the source to be. Again, undersigned counsel does not desire to describe

the nature of the conflict in a pleading that might reach the press (even though it is being

filed "sealed"), it appea$ that the "falling out" between the Chief Justice and Woodall,

coupled with the non-payment of outstanding legal fees by Woodall due to that "falling out"

(and coupled with what Woodall said to the Chief Justice regarding the legal services and

advice he gave to her) constitutes a bias and prejudice. Indeed, it appears that the prior

engagement with the Chief Justice was terminated with less than a satisfactory meeting of

the minds and that recusal is entirely appropriate.

There are few characteristics of a judiciary more cherished and indispensable to

justice than the characteristic of impartiality. Congress has mandated that justice must not

only be impartial, but also that it must reasonably be perceived to be impartial when it

enacted 28 U.S.C. Section a55(a). As the Supreme Court noted inLiljebergv. Health Servs.

Corp.,486 U.S. 847, 859-60, 100 L. Ed.2d 855, 108 S. Ct. 2194 (1988), the purpose of

Section a55(a) is "to promote public confidence in the integrity of the judicial process."

There can be little doubt that the Texas Supreme Court had the same goal when it enacted

Rule l8b in 1988. Chief Justice Chew should review the facts stated above, plus his own

memory of the situation, and then voluntarily recuse himself because a reasonable person,

objectively viewing the facts, might reasonably question the Court's impartiality in this case,

even if a "bias" or "prejudice" does not exist within his memory and even if he does not

believe he will recall "some personal knowledge of relevant disputed facts."

WHEREFORE, PREMISES CONSIDERED, Appellant respecttully requests that

Chief Justice Chew voluntarily recuse himself and/or take such other action as is appropriate



under the statutory scheme quoted in the text of this motion.

Respectfully submitted,

David L. Botsford
State Bar No. 02687950
1307 West Avenue
Austin, TX 78701
(sr2) 47e-8030 (Tel)
(sI2) 479-8040 (Fax)

STATE OF TEXAS
COUNTY OF TRAVIS

Before me, the undersigned authority, personally appeared David L. Botsford, a
person known unto me, and who, upon his oath, did state and depose the following:

My name is David L. Botsford and I have prepared the above and foregoing
document. I have personal knowledge of the contents of this motion, as related to me by
Phyllis Woodall and Jeannie Coutta, the two co-owners ofthe Naked Harem, and I swear that
the motion is true and correct to the best of my knowledge, information and belief.

David L. Botsford

Sworn and subscribed to before me, the undersigned authority, on this the _ day of
Julv 2008.

Notary Public

CERTIFICATE OF SERVICE

This is to certi$ that a true and correct copy of the foregoing instrument was mailed to Mr.
Tom Darnold, Appellate Section, El Paso DistrictAttorney's Office, 500 E. SanAntonio, Suite 201,
El Paso, Texas 79901, on July 17th, 2008.

David L. Botsford
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NO. 03-11-00317-CR

IN THE COURT OF APPEALS
FOR THE THIRD DISTRICT OF TEXAS

AUSTIN, TEXAS

BEI\NIE FUELBERG,
Defendant - Appellant

V.

TI{E STATE OF TEXAS,
Plaintiff - Appellee

APPELLANT'S MOTION TO DISQUALIFY AND/OR RECUSE
THE HONORABLE DAVID PURYEAR

TO THE HONORABLE ruSTICES OF THE COURT OF APPEALS:

COMES NOW Appellant, BENNIE FUELBERG, by and through his counsel

ofrecord, andpursuantto Tex.R.App. Proc. 16.1 to 16.3, ArticleV, $11 ofthe Texas

Constitution, Tex.R.Civ.P. 18b, and Tex.Code Crim. Proc. art. 30.01 , as they currently

exist,r respectfully submits this his Motion To Disqualiff And/Or Recuse The

Honorable David Puryer, and would show this Court the following:

' Tex. R. Civ. P. 18a and 18b have been amended since the date of the
disqualification/recusal hearing in the trial court. The cru:rent versions are applicable
to this motion.



I.

RELEVAIIT PROCEDURAL HISTORY

Oral argument in this case was originally scheduled for Wednesday, March 6,

2013 , before Justices Puryear, Pemberton and Rose. On February 28,2013 ,the Cterk

of the Court arranged a conference call with counsel for all parties2 and the

aforementioned Justices. At that time, counsel were informed by Justice Puryear that

an issue had been recognized that needed to be addressed, thus giving rise to the

conference call. Justice Puryear informed all counsel that due to the disqualification

issues raised by Appellant Fuelberg and Appellant Demond regarding the trial judge,

who had been a "customer/member" of PEC, he needed to disclose that he too was a

"customer/member"3 of PEC. Justice Puryear also informed alt counsel that a

preliminary determination had been made that he was not disqualified to sit in this

case.a Undersigned counsel expressed his appreciation to Justice Puryear for the

' Counsel for Appellant Walter Demond in a separate but related appeal were also
on the conference call.

3 Based on undersigned counsel's notes, this was the term that Justice Puryear
uniformily used throughout the conference call. Upon inquiry from undersigned
counsel, Justice Puryear related that he was a "customer/member" due to his
ownership of property in Hays County, but that the property was not his primary
residence.

o In essence, Justice Puryear stated that he had no "financial interest" in the
outcome of these cases because the judgments -- both of which directed restitution
to be paid not to PEC, but rather to a law firm for the benefit of Clark Thomas and its



disclosure and requested an opportunity to consider the legal issues and whether

Appellant Fuelberg's appeal should be submitted to the panel on March 6,2013.It

was agreed that counsel would notifu the Court of their respective positions by 3:00

p.m. on Monday, March 4, 2013,and that the situation would be revisited at that time.

On March 1,2013, at approximately 2:40 p.m., undersigned counsel sent an

email to Mr. Jeffrey Kyle, Clerk of the Court, with a request for additional factual

information relating to Justice Puryear's relationship with PEC.s

on March t,2013, at approximately 4:38 p.ffi., Mr. Kyle sent an email to all

counsel with an attached letter dated March 1,2013, canceling the oral argument and

submission on March6,2073,pending further notification from the Court.

Atthough undersigned counsel personally knows Justice Puryear to be of the

highest integrity, this motion must nevertheless be submitted.

insurance carrier -- negated any potential economic benefit to Justice Puryear as a
"customer/member" of PEC. Therefore, Justice Puryear had no financial interest in
the outcome of the case.

s This email sought information relating to how long Justice Puryear has been a
PEC "customer/member," the balance ofhis capitalaccount with PEC, whether he has
previously received distributions from PEC and if so, the dates and amounts, ffid
whether he was a member of the class action lawsuit (i.e. the May 2007 class action
lawsuit filed against PEC, styled Worrall v. PEC, D-1-GN-07-002234,23RR55-56;
23RR147-148;23RM45-246,which ledto this Court's decision inHallv. Pedernales
Electric Cooperative, fnc., 278 S.W.3d 536 (Tex. App.-Austin 2009)). As the
Appellant briefs in Fuelberg and Demond reflect, this civil lawsuit involved
allegations related to those included in the indictments against Appellant Fuelberg
and Walter Demond.



il.

PROVISIONS OF TEXAS LAW RELEVANT TO THIS MOTION

A. Texas Rules of Appellate Procedure.

Tex.R.App. Proc. 16.1 to 16.3 have direct application to this motion in that

they (l) define the grounds for disqualification and recusal of an appellate court

justice and(2) provide the procedure by which motions to disqualiff and recuse are

determined regarding an appellate courtjustice. These three rules state the following:

Rule 16.1. Grounds for Disqualification

The grounds for disqualification of an appellate court
justice or judge are determined by the Constitution and
laws of Texas.

Rule 16.2. Grounds for Recusal

The grounds for recusal of an appellate court justice or
judge are the same as those provided in the Rules of Civil
Procedure. In addition, a justice orjudge must recuse in a
proceeding if it presents a material issue which the justice
or judge participated in deciding while serving on another
court in which the proceeding was pending.

Rule 16.3. Procedure for Recusal

(a) Motion A party may file a motion to recuse a justice or
judge before whom the case is pending. The motion must
be filed promptly after the party has reason to believe that
the justice or judge should not participate in deciding the
case.

(b) Decisioz. Before any further proceeding in the case, the

4



challenged justice or judge must either remove himself or
herself from all participation in the case or cenify the
matter to the entire court, which will decide the motion by
a majority of the remaining judges sitting en banc. The
challenged justice or judge must not sit with the remainder
of the court to consider the motion as to him or her.

(c) Appeal. An order of recusal is not reviewable, but the
denial of a recusal motion is reviewable.

B. Texas Constitution.

Given the language of Rule 16.1, it is clear that Article V, $11 of the Texas

Constitution applies to the disqualificationprong ofthis motion. It states, in pertinent

part, that" "[n]o judge shall sit in any case wherein the judge may be interested...."

C. Texas Civil Statutes.

As reflected by the language of Rules 16.l and 16.2, the grounds for

disqualification and recusal of an appellate court justice are the same as those

provided in the Rules of Civil Procedure. There are two rules that potentially have

application: Tex.R.Civ.P. 1 8a and Tex.R.Civ.P. 1 8b. However, Tex.R.Civ.P. 1 8a is not

applicable for two reasons: (1) it relates to proceedings in "any trial court other than

a statutory probate court or justice court," Tex.R.Civ.P.l8a(a); and (2) Rule 16.3,

quoted aboveo governs the procedure relating to an appellate court justice.

Accordingly, Rule l8a has no application to the instant motion.

However, Rule 18b, which is entitled "Grounds for Recusal And



Disqualification Of Judges," is applicable and states the following, in pertinent part:

(a) Groundsfor Disqualification. A judge must disqualiff in any
proceeding in which:

{ c * *

(2) the judge knows that, individually or as a
fiduciary, the judge has an interest in the subject
matter in controversy; or

(b) Groundsfor Recusal. A judge must recuse in any proceeding
in which:

(1) the judge's impartiality might reasonably be
questioned;

:F :S :1.

(6) the judge knows that the judge, individually or as
a fiduciary, or the judge's spouse or minor child
residing in the judge's household, has a financial
interest in the subject matter in controversy or in a
party to the proceeding, or any other interest that
could be substantially affected by the outcome ofthe
proceeding;

{c ,1. *

(c) Financial Interesrs. A judge should inform himself or herself
about personal and fiduciary financial interests, and make a
reasonable effort to inform himself or herself about the personal
financial interests of his or her spouse and minor children residing
in the household.

(d) Terminologt and Standards.Inthis rule:

rl. :F :1.

6



(4) "frnancial interest" means ownership of a legal
or equitable interest, however small, or a
relationship as director, adviser, or other active
participant in the affairs of apafi, except that:

: F * : &

(C) the proprietary interest of a
policyholder in a mutual insurance
company, of a depositor in a mutual
savings association, or a similar
proprietary interest, is a "financial
interest" in the organization only if the
outcome of the proceeding could
substantially affect the value of the
interest:

* * *

(E) an interest as a taxpayer or utility
ratepayer, or any similar interest, is not
a "financial interest" unless the
outcome of the proceeding could
substantially affect the liability of the
judge or a person related to him within
the third degree more than other
judges.

(e) Waiving a Ground for Recusal. The parties to a proceeding
may waive any ground for recusal after it is fully disclosed on the
record.

(f) Discovery and Divestiture. If a judge does not discover that
the judge is recused under subparagraphs (b)(6) or (b)(7)(B) until
after the judge has devoted substantial time to the matter, the
judge is not required to recuse himself or herself if the judge or
the person related to the judge divests himself or herself of the
interest that would otherwise require recusal.



D. Texas Code Of Criminal Procedure.

Given the language ofRule 16.1 regarding disqualification (i.e., " [t]he grounds

for disqualification of an appellate court justice or judge are determined by the

Constitution and laws ofTexas"), Tex.Code Crim. Proc. art. 30.01 also applies to this

motion.6 It states that "no judge orjustice of the peace shall sit in any case where he

may be the party injured."T

6 Tex.Code Crim. Proc. art. 30.01 is clearly one of the "laws of Texas."

7 It is currently unclear whether Justice Puryear is an injured party since it is
unknown exactly when Justice Puryear became a "customer/member" of PEC. That
is, he may or may not have been a victim of the offenses alleged in the indictments.
Inthis regard, March 13,2007 was the ending date ofthe offenses alleged in all three
counts of the indictment. This date coincided with the date of the last payment by
Clark Thomas to William Price and Curtis Fuelberg with funds Clark Thomas had
obtained from PEC pursuant to an alleged false billing scheme. The State originally
took the position that the conspiracy did not terminate in March 2007, but extended
until January 2008,but the trial court expressed difficulty in understanding how any
conspiracy could have continued past the termination of the objective of the
conspiracy. See Section C(1) of Appellant Fuelberg's Brief. Later, the State took the
position that the conspiracy did not terminate until the December 15, 2008,
publication of the Navigant Report. See Section (C)(2&3) of Appellant Fuelberg's
Brief. The trial court adopted this date of December 15, 2008, for purposes of
allowing the introduction of statements of alleged co-conspirators. Given the trial
court's determination, and without waiving his POINT OF ERROR NOS. 3 to 6
which attackthat determination, it is Appellant Fuelberg's position for purposes of
this motion (and this motion only) that if Justice Puryear was a "customer/member"
of PEC at any date prior to December 15,2008, then he would be a victim of the
crimes alleged in the indictment and the alleged continuing conspiracy in furtherance
thereof as found by the trial court.



III.

MOTTON TO DTSQUALTFY.

Appellant respectfully asserts that Justice Puryear is disqualified from

participating these two cases due to the following provisions of Texas law:

(1) Article V, $11 of the Texas Constitution;

(2) Tex.R.Civ.P. 18b(a)(2); and

(3) Tex.Code Crim. Proc. art. 30.01.

Under Article V, $ 1 1 of the Texas Constitution, " [n]o judge shall sit in any case

wherein the judge may be interested....". Under Tex.R.Civ. P. 18b(a)(2), ajudge is

disqualified if "has an interest in the subject matter in controversy." And under

Tex.Code Crim. Proc. art.30.01, nojudge "...shall sitin any case wherehemaybethe

party injured."

Although the exact details of Justice Puryear's relationship with PEC are not

fully known, as a "customer/member" of PEC, it does appear that he has a interest in

the subjectmatterincontroversy. Hehas acapital account(of anundeterminedvalue)

and is entitled to periodic distributions from PEC and may have received periodic

distributions from PEC, all of which may have been affected by the alleged theft and

misapplication by Appellant Fuelberg and Appellant Demond. More importantly,

assuming that Justice Puryear was a "customer/member" of PEC during any portion

9



ofthe time frame allegedinthe indictment -- betweenNovember 14,1996 andMarch

13,2007 -- or as argued by the State during trial -- up until December 15, 2008 when

the Navigant Report was published -- then he would be "the pafty injured." ̂ See

footnote 7, supra.

The case law has narrowly interpreted the term "interest," requiring "a direct

pecuniary or personal interest in the result of the case presented to the judge or court."

Cameron v. Greenhill, 582 S.w.zd, 775, 776 (Tex. r979)G,er curiam); accord

Richardsonv. State,4 S.w.2d 79,81(Tex. Crim. App. 1928). Disquatification may

not be based on remote or speculative grounds; where "the result of the suit will not

necessarily subject fthe judge] to a personal gain or loss, he is not disqualified."

Hidalgo Cnty.Water Improvement Dist. No. 2 v. Blalock,3}I S.W.2d 593,596 (Tex.

1957). To require disqualification, a judge's interest "must not only be capable of

valuation; it must also be direct, real, and certain and must result from the instant

litigation. F.S. New Prods., Inc., v. Strong Indus. Inc., 129 S.w.3d 594,599 (Tex.

App.-Houston [1st Dist.] 2003,no pet.); Richardson v. state,4 s.w.3d at 81. Thus,

an interest similar to that held by the general public -- as a taxpayer or as a utility rate

payer -- is not sufficient. Elliott v. Scott,25 S.w.2d 150, 151 (Tex. 1930); Scown v.

City of Alpine,2Tl S.W.3d 380, 383 (Tex. App.- El Paso 2008, no pet.).

However, "[o]nce a pecuniary interest is shown to exist, the judge is

l 0



disqualifiednomatterhowslighttheinterest. Cameronv.Greenhill,582S.W.2d775,

776 (Tex.), cert. denied 444U.5.868 (1979). Accordingly, when the judge has an

ownership interest, including ownership of stock in a corporation which is a party to

the lawsuit, the judge is subject to disqualification. Pahl v. Witt,304 S.W.2d 250

(Tex. civ. App.-El Paso 1957,no writ);8 New YorkLife Ins. co. v. sides,46 Tex. Civ.

App. 246, 1 0 I S.W. 1 I 63 (Austin 1907,no writ);e Sovereign Camp, Woodmen of the

t The El Paso Court of Appeals reversed the judgment, finding the trial judge was
disqualified, stating the following:

It is our opinion that the trial judge, being a member of the Central
Texas Electric Cooperative,Inc. is disqualifiedto sit in the trial ofa case
where it is a pafr, even though he is only one of 5,000 members. It is
true that his interest may be very small, and we are certain that the trial
judge knew, in holding himself to be qualified, that he could try the case
with complete impartiality as to the parties, but that does not seem to be
the test.

Id. at252.

The Pahl court reasoned that the members of a co-op are much like the
stockholders in a corporation: ifthe co-op makes aprofit, the members stand to profit.
The court noted that it has long been the case that a stockholder in a corporation is
disqualified under Article V, $ I 1 of the Texas Constitution from sifting as a judge in
a trial where the corporation is a party. Id. at252, clting Templeton v. Giddings,12
S.W.851 (Tex. 1889) andKingv. Sapp,2 S.W.573 (Tex. 1886).

e There, the judge was a policyholder in the defendant life insurance company,
which had no capital stock. The only owners were the policyholders. In holding that
the judge was disqualified, the court stated:

We think that this testimony shows that the trial judge, as one of the
owners of the appellant company, is one of the owners of, and

l l



World v. Hale,56 Tex. Civ. App. 447, 120 S.W. 539 (Tex. App. 1909)lo GuA

Maritime Warehouse Co. v. Towers, 858 S.W.2d 556 (Tex. App.-Beaumont 1993,

writ denied).tt

Justice Puryear has an ownership interest in PEC, just as did the trial judge --

necessarily directly interested in, the assets of the company, in the
proportion that the amount of his policy bears to the aggregate amount
of policies issued and outstanding at the time, and that he would
necessarily suffer a pecuniary loss by a judgment against the appellant,
which would have to be collected out of its assets.

Id. at 1163.

to There, suit was brought to collect under an insurance policy issued by the
Woodmen of the World, a mutual insurance company. The judge was a policyholder
in the company. In disqualiffing the judge, the court said:

Each holder of a benefit certificate is an owner ofthe assets of the order,
in proportion that the amount of his certificate bears to all the
certificates issued by the order. In other words, the entire assets of the
order constitute a general fund in which every holder of a certificate is
interested very much in the nature of a stockholder in corporation assets.
It certainly disqualifies a judge, when he is a stockholder in a
corporation, from sitting as judge in trial of a case in which such
corporation is a pa.rty.

Id. ar 540.

tt There, the disqualification of ajudge who was a shareholder in a company who
was a party in the case was at issue. In holding that the trial judge was disqualified
under Article V, $11 and Rule of Civil Procedure 18b(t)(b), the Court held that
disqualification is required if the "interest" of the judge in the case is a direct
pecuniary interest in the subject matter of the case. Id. at 558. Once a pecuniary
interest is shown to exist, the judge is disqualified no matter how slight that interest.
Id. at 558 (citing Cameron v. Greenhill, supra).
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who equated his ownership in PEC to that of owning five shares of the stock of Ford

Motor Company.

During the February 28,2013 conference call, Justice Puryear essentially stated

that since restitution had not been ordered to be paid to PEC under the judgments in

the Fuelberg and Demond cases, he had no financial interest. Appellant understands

the logical appeal ofJustice Puryear's conclusion, but must respectfully point out that

if this case is reversed and a new trial ordered on the basis that the original trial judge

was disqualified andlor should have been recused, a new trial judge would not be

bound by the original trial judge's conclusion that PEC would not receive any

restitution. Thus, a new trial judge could conceivably order restitution to PEC. The

Court should be aware that the restitution hearing held in the trial court was hotly

contested. See 55RRL-2I8.It reflects that PEC was seeking millions of dollars in

restitution for itself (not for Clark Thomas). Id.It is certainly unclear whether a new

trial judge would make the same decisions as the original trial judge regarding

restitution (assuming, for purposes of argument only, a conviction at a retrial). A

decision granting a new trial in either of these cases could result in the payment of

restitution to PEC and given the fact that PEC originally requested millions of dollars

in restitution, PEC would undoubtedly reurge its positions at any new restitution

hearing. For this reason, Judge Puryear's logical conclusion that he was not

1 3



disqualified has a dimension that he may not have fully contemplated and which, at

least in undersigned counsel's opinion, mandates disqualification.

IV.

MOTION TO RECUSE.

Although Justice Puryear did not mention recusal during the February 28,

2013, conference call, undersigned counsel represented that he wanted to also

consider recusal because Appellant had raised disqualification and recusal of the

original trial judge. After due consideration, Appellant respectfully asserts that

Justice Puryear should recuse himself or be recused from sitting in these appeals due

to the following provisions of Texas law:

(1) Tex.R.Civ.P. 18b(bXl); and

(2) rex.R. Civ. P. l8b(b)(6).

Under Tex. R. Civ. P. 18b(b)(1), a judge must recuse himself or be recused in

any proceeding in which" "the judge's impartiality might reasonably be questioned."

And under Tex. R. Civ. P. 18b(bx6), a judge must recuse himself or be recused if "the

judge knows that [he] ... individually" "has a financial interest in the subject matter

in controversy or in a party to the proceeding."

In determining whetherrecusal is appropriate,anobjective standard is used and

the proper inquiry is whether a reasonable member ofthe public atlarge,knowing all

14



the facts in the public domain concerning the judge and the case, would have a

reasonable doubt that the judge is actually impartial. Burkett v. State,196 S.W.3d

892,896 (Tex.App.-Texarkana,2006.); Rogers v. Bradley,909 S.W.2d 872, 880

(Tex. 7995)(statement of Enoch, J.); Scown v. City of Alpine,27l S.W.3d 380 (Tex.

App.-El Paso 2008, no pet.). It is the appearance that is paramount.

In light of Justice Puryear's interest as a "customer/member" of PEC and his

apparent status as a party injured by the crimes alleged in the indictments, it naturally

follows that areasonable person might question Justice Puryear's impartiality under

Rule 18b(bx1). Recusal is entirely appropriate.

Furthermore, under Rule 18b(bx6), Judge Puryear "has a financial interest in

the subject matter in controversy or in a party to the proceeding."

V.

PRAYER FOR RELIEF

WHEREFORE, PREMISES CONSIDERED, Appellant respectfully prays that

the Honorable David Puryear disqualiff and/or recuse himself and that a new Justice

be assigned to the panel to hear oral arguments on whatever date submission and oral

arguments are rescheduled for, or in the event that Justice Puryear does not disqualiff

and/or recuse himself, that the entire Court, siuing en banc, determine this motion and

that oral arguments and submission be rescheduled only after furtherproceedings as

1 5



mandated and/or authorized by Tex. R. App. Proc. 16.3, including an appeal, if

necessary, to the Court of Criminal Appeals from any denial of the motion to recuse

and/or mandamus to the Court of Criminal Appeals from any denial of the motion to

disqualif,i.

Respectfu lly submitted,

/s/ David L. Botsford
David L. Botsford
Botsford & Roark
State Bar No. 02687950
1307 West Ave.
Austin, Texas 78701
(sI2) 47e-8030 (Tel)
(sr2) 479-8040 (Fax)

Lead Counsel For Appellant
On Appeal

Chris Gunter
State Bar No. 08624600
Gunter & Benneff, P.C.
600 West 9th Street
Austin, Texas 78701
sl2l476-249a [el)
512/476-2497 (Fax)

Charles O. Grigson
State Bar No. 08492500
604 W. 12th Street
Austin, Texas 7870I
sr2l477-s791 (Tel)
512/479-6417 (Fax)
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VERIFICATION

Under penalty of perjury, I, David L. Botsford, do hereby swear that the facts
contained in this motion are true and correct, based upon what I learned during the
February 28,2013, conference call identified in this motion, and the email I sent to
Mr. Jeffrey Kyle, Clerk of the Court, on March I,2013.I ammaking this motion in
good faith in order to attempt to provide effective assistance of counsel on appeal to
Bennie Fuelberg and to avoid any potential argument that a decision not to move to
disqualift and/or recuse Justice Puryear could be used against Appellant Fuelberg in
this or any court as an admission or a waiver of his POINT OF ERROR NOS. I,2 and
7.

lslDavidl-. Botsford

CERTIFICATE OF SERVICE

This is to certify thatatrue and correct copy of the foregoing motion has been
emai led to  Mr.  B i l l  Dav is ,  Ass is tant  Sol ic i tor  Genera l ,  a t
bill.davis@texasattorneygeneral.gov, and to counsel for Walter Demond at their
respective emails (ho@gibsondunn.com and dgeyser@gibsondunn.com) on this the
4thday ofMarch 2013.

/s/ David L. Botsford
David L. Botsford
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