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|. Disqualification & Recusal Of Judges.
A. Texas Constitutional Grounds.

Disqualificationisdifferent fromrecusal. Disqualification affectsthejurisdiction of thejudgeto sit,
and rulings by adisqualified judge are void as they can be raised at any time and cannot be waived. Asyou
will see below, the situation is quite different from recusal.

Article 5, Section 11 of the Texas Constitution provides for automatic disqualification in three
instances. It states, in pertinent part, the following:

No judge shall sit in any case wherein the judge may be interested, or where either of the
parties may be connected with the judge, either by affinity or consanguinity, within such a
degree as may be prescribed by law, or when the judge shall have been counsel in the

Thus, three constitutional disqualifications contained within Article 5, Section 11, are:
1. Where the judge served as alawyer in the matter in controversy;

2. Wherethejudge is related to any party to the lawsuit by affinity or consanguity within the third
degree (see Tx. Gov't Code Section 573.023 and Section 573.025 define the computation of the
degree of affinity or consanguity).

3. Where the judge has an interest in the subject matter in controversy.

An interest in the subject matter in controversy includes a financial interest. See Cameron v.
Greenhill, 582 SW.2d 775 (Tex. 1979). This can include campai gn contributionsfrom attorneysor litigants
in acase. Rocha v. Ahmad, 662 S.\W.2d 77 (Tex. App.-San Antonio 1983, writ dism'd w.0.j.); Degarmo v.
State, 922 SW.2d 256 (Tex. App.-Houston [14th Dist.] 1996, writ ref'd); J-1V Investments v. David Lynn
Mach., Inc. 784 S.\W.2d 106, 108-109 (Tex. App.-Dallas); Texaco, Inc. v. Pennzoil, 729 S\W.2d 768, 842-845
(Tex. App.-Houston [1st Dist.] 1987, writ ref'd n.r.e.).* Under the recent opinion of the Supreme Court in

YIn J-1V Investmentsv. David Lynn Mach., Inc, 784 SW.2d 106, 108-109 (Tex. App.-Dallas 1990),
the Court stated:

Texas courts have repeatedly rejected the argument that campaign contributions
might createabiasto prompt recusal. lllustrative is Rocha v. Ahmad, 662 S.\W.2d 77, 78
(Tex.App.-San Antonio 1983, no writ), which involved amotion to recuse or disqualify two
of the associate justices of the court of appeals because each had accepted campaign
contributions from the lawyer for appellee. The court overruled this motion, holding
appellee did not show bias. In reaching this result the court stated:

It is not surprising that attorneys are the principal source of contributions
inajudicial election. We judicially know that voter apathy is acontinuing
problem, especially in judicial races and particularly in contests for a seat
on an appellate bench. A candidate for the bench who relies solely on
contributions from nonlawyers must reconcile himself to staging a
campaign on something less than a shoestring. If ajudge cannot sit on a
case in which a contributing lawyer is involved as counsel, judges who
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Caperton v. Massey Coal, 556 U.S. 868, 129 S.Ct. 2252, 173 L.Ed.2d 1208 (2009),> it is clear that "[n]ot
every campaign contribution by a litigant or attorney creates a possibility of bias that requires a judge's
recusal, but thisis an exceptional case." The Court concluded:

That thereisaseriousrisk of actual bias - based on objective and reasonabl e perceptions -
when a person with a personal stake in a particular case had a significant and
disproportionate influence in placing the judge on the case by raising funds or directing the
judge's el ection campaign when the case was pending or imminent. |d. at 2263-2264.

The Court went on to state that

The inquiry centers on the contributions relative size in comparison to the total amount of

money contributed to the campaign, the total amount spent in the election, and the apparent

effect such contribution had on the outcome of the election. Id.

Of course, not every "interest" will disqualify ajudge. The case law has narrowly interpreted the

have been elected would have to recuse themselves in perhaps a majority
of the casesfiled in their courts. Perhaps the next step would beto require
a judge to recuse himself in any case in which one of the lawyers had
refused to contribute or, worse still, had contributed to that judge's
opponent.

Id. at 78; see also River Road Neighborhood Ass'n. v. South Texas Sports, Inc., 673 S.W.2d
952, 953 (Tex.App.-San Antonio 1984, no writ).

In Texaco, Inc. v. Pennzoil, Co., 729 S.W.2d 768, 842-45 (Tex.App.-Houston [1st
Dist.] 1987, writ ref'd n.r.e.), Texaco filed amotionto recusethetrial judge based on Canon
3C of the Code of Judicial Conduct, theforerunner of TexasRuleof Civil Procedure 18b(2).
FN1 The lead counsel for Pennzoil gave the sum of $10,000 to the trial judge's
campaign fund and also served on thejudge's campaign steering committeewhilethe
case was pending. In its motion, Texaco argued that these actions created an appearance
of impropriety on the part of the trial judge; however, the court held that the campaign
contribution did not constitute an appearance of impropriety. Texaco, 729 SW.2d at 845.
In view of these cases, we find no abuse of discretion. We overrule point of error four.

FN1. Rule 18b(2) of the Texas Rules of Civil Procedure provides:Judges
shall recuse themselves in proceedings in which their impartiality might
reasonably be questioned, including but not limited to, instances in which
they have a personal bias or prejudice concerning the subject matter or a
party, or personal knowledge of disputed evidentiary facts concerning the
proceeding.

(emphasis added). See also Degarmo v. Sate, 922 SW.2d 256 (Tex. App.-Houston [14th Dist.] 1996, writ
ref'd).

%1n Caperton, the Supreme Court of Appealsof West Virginiareversed atrial court judgment, which
had entered a jury verdict of $50 million. The appellate court voted 3 to 2, and the issue involved was
whether one of the newest members of the appellate court, Justice Benjamin, should have been recused
because Don Blankinship, the Chairman, CEO and President of Massey Coal, had spent and/or donated over
$3 million to assist Benjamin's election efforts at atime that the case was pending.
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term "interest,” requiring "a direct pecuniary or personal interest in the result of the case presented to the
judge or court." Cameron v. Greenhill, 582 SW.2d 775, 776 (Tex. 1979)(per curiam); accord Richardson
v. State, 4 SW.2d 79, 81 (Tex. Crim. App. 1928). Disqualification may not be based on remote or specul ative
grounds; where "the result of the suit will not necessarily subject [the judge] to a personal gain or loss, he
isnot disqualified." Hidalgo Cnty. Water Improvement Dist. No. 2 v. Blalock, 301 SW.2d 593, 596 (Tex.
1957). To require disqualification, ajudge'sinterest "must not only be capable of valuation; it must also be
direct, real, and certain and must result fromtheinstant litigation. F.S new Prods., Inc., v. Srong Indus. Inc.,
129 SW.3d 594, 599 (Tex. App.-Houston [1st Dist.] 2003, no pet.); Richardson v. Sate, 4 SW.3d at 81.
Thus, an interest similar to that held by the general public -- as ataxpayer or as a utility rate payer -- is not
sufficient. Elliott v. Scott, 25 S\W.2d 150, 151 (Tex. 1930); Scown v. City of Alpine, 271 S.W.3d 380, 383
(Tex. App.- El Paso 2008, no pet.).

However, "[o]nce a pecuniary interest is shown to exist, the judge is disqualified no matter how
glight the interest. Cameron v. Greenhill, 582 SW.2d 775, 776 (Tex.), cert. denied 444 U.S. 868 (1979).
Accordingly, when the judge has an ownership interest, including ownership of stock inacorporationwhich
is a party to the lawsuit, the judge is subject to disqualification. Pahl v. Whitt, 304 SW.2d 250 (Tex. Civ.
App.—El Paso 1957, nowrit);® New York Lifelns. Co. v. Sdes, 46 Tex. Civ. App. 246, 101 SW. 1163 (Austin
1907, nowrit);* Sovereign Camp, Woodmen of theWorld v. Hale, 56 Tex. Civ. App. 447,120 SW. 539 (Tex.
App. 1909);> Gulf Maritime Warehouse Co. v. Towers, 858 S.W.2d 556 (Tex. App.—Beaumont 1993, writ

® The El Paso Court of Appeals reversed the judgment, finding the trial judge was disqualified,
stating the following:

It is our opinion that the trial judge, being a member of the Central Texas Electric
Cooperative, Inc. isdisqualified to sit in the trial of a case where it is a party, even though
heisonly one of 5,000 members. It istrue that hisinterest may be very small, and we are
certainthat thetrial judge knew, in holding himself to be qualified, that he could try the case
with complete impartiality asto the parties, but that does not seem to be the test.

Id. at 252.

ThePahl court reasoned that the members of aco-op are much like the stockholdersin acorporation:
if the co-op makes a profit, the members stand to profit. The court noted that it has long been the case that
astockholder in acorporation is disqualified under Article V, 8§11 of the Texas Constitution from sitting as
ajudgeinatrial wherethe corporationisaparty. Id. at 252, citing Templetonv. Giddings, 12 SW. 851 (Tex.
1889) and King v. Sapp, 2 SW. 573 (Tex. 1886).

* There, the judge was apolicyholder in the defendant life insurance company, which had no capital
stock. The only ownerswere the policyholders. In holding that the judge was disqualified, the court stated:

Wethink that thistestimony showsthat thetrial judge, asone of the owners of the appellant
company, is one of the owners of, and necessarily directly interested in, the assets of the
company, in the proportion that the amount of his policy bears to the aggregate amount of
policiesissued and outstanding at the time, and that hewould necessarily suffer apecuniary
loss by ajudgment against the appellant, which would have to be collected out of its assets.

Id. at 1163.

® There, suit was brought to collect under an insurance policy issued by the Woodmen of the World,
amutual insurance company. The judge was a policyholder in the company. In disqualifying the judge, the
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denied).’
B. Texas Statutory Grounds.
1. Rule 18a. Texas Rules Of Civil Procedure.

Rule18a, TexasRulesof Civil Procedure, wasrecently amendedin July 2011. Itisentitled "Recusal
and Disgualification of Judges’, and states, in pertinent part, that:

(a) Mation; Form and Contents. A party in acase in any trial court other than a statutory
probate court or justice court may seek to recuse or disqualify ajudge whoissitting in the
case by filing amotion with the clerk of the court inwhich the case is pending. The motion:
(1) must be verified;
(2) must assert one or more of the grounds listed in Rule 18b;
(3) must not be based solely on the judge's rulings in the case; and
(4) must state with detail and particul arity facts that:
(A) are within the affiant's personal knowledge, except
that facts may be stated on information and belief if the
basisfor that belief is specifically stated;

(B) would be admissible in evidence; and

(C) if proven, would be sufficient to justify recusal or
disqualification.

court said:

Each holder of abenefit certificate isan owner of the assets of the order, in proportion that
the amount of his certificate bearsto all the certificatesissued by the order. In other words,
the entire assets of the order congtitute ageneral fund in which every holder of acertificate
is interested very much in the nature of a stockholder in corporation assets. It certainly
disquaifiesajudge, when he is a stockholder in acorporation, from sitting asjudgeintrial
of acase in which such corporation is a party.

Id. at 540.

® There, the disgualification of ajudge who was a shareholder in acompany who was a party in the
case was at issue. In holding that the trial judge was disqualified under Article V, 8§11 and Rule of Civil
Procedure 18b(1)(b), the Court held that disqualificationisrequired if the "interest” of the judgein the case
isadirect pecuniary interest in the subject matter of the case. 1d. at 558. Once a pecuniary interest is shown
to exist, thejudge is disqualified no matter how dlight that interest. 1d. at 558 (citing Cameron v. Greenhill,
supra).



(b) Time for Filing Motion.
(1) Motion to Recuse. A motion to recuse:

(A) must be filed as soon as practicable after the movant
knows of the ground stated in the motion; and

(B) must not befiled after thetenth day before the date set
for trial or other hearing unless, before that day, the
movant neither knew nor reasonably should have known:

(i) that the judge whose recusal is sought
would preside at the trial or hearing; or

(ii) that the ground stated in the motion
existed.

(2) Motionto Disqualify. A motion to disqualify should be filed as soon as
practicable after the movant knows of the ground stated in the motion.

(c) Response to Motion.

(1) By Another Party. Any other party in the case may, but need not, filea
response to the motion. Any response must be filed before the motion is
heard.

(2) By the Respondent Judge. The judge whose recusal or disqualification
is sought should not file a response to the motion.

(d) Service of Motion or Response. A party who filesamotion or response must serve acopy
on every other party. The method of service must be the same as the method of filing, if
possible.

(e) Duty of the Clerk.

(1) Delivery of aMation or Response. When amotion or responseisfiled,
the clerk of the court must immediately deliver a copy to the respondent
judge and to the presiding judge of the administrative judicial region in
which the court is located (“the regional presiding judge”).

(2) Delivery of Order of Recusal or Referral. When a respondent judge
signs and files an order of recusal or referral, the clerk of the court must
immediately deliver a copy to the regional presiding judge.

(f) Duties of the Respondent Judge; Failure to Comply.
(1) Responding to the Motion. Regardless of whether the motion complies

with this rule, the respondent judge, within three business days after the
motion isfiled, must ether:



(A) sign and file with the clerk an order of recusal or
disqudification; or

(B) sign and file with the clerk an order referring the
motion to the regional presiding judge.

(2) Restrictions on Further Action.

(A) Motion Filed Before Evidence Offered at Trid. If a
motion is filed before evidence has been offered at tridl,
the respondent judge must take no further action in the
case until the motion has been decided, except for good
cause stated in writing or on the record.

(B) Motion Filed After Evidence Offered at Trial. If a
motionisfiled after evidence has been offered at trial, the
respondent judge may proceed, subject to stay by the
regional presiding judge.

(3) Failure to Comply. If the respondent judge fails to comply with a duty
imposed by this rule, the movant may notify the regional presiding judge.

(g) Duties of Regional Presiding Judge.

(1) Motion. Theregional presiding judge must rule on areferred motion or
assign ajudge to rule. If a party files amotion to recuse or disqualify the
regional presiding judge, the regional presiding judge may <till assign a
judge to rule on the original, referred motion. Alternatively, the regional
presiding judge may sign and file with the clerk an order referring the
second motion to the Chief Justice for consideration.

(2) Order. The ruling must be by written order.
(3) Summary Denial for Noncompliance.

(A) Motion to Recuse. A motion to recuse that does not
comply with this rule may be denied without an oral
hearing. The order must state the nature of the
noncompliance. Even if the motion is amended to correct
the stated noncompliance, the motion will count for
purposes of determining whether atertiary recusal motion
has been filed under the Civil Practice and Remedies
Code.

(B) Motion to Disqualify. A motion to disqualify may not
be denied on the ground that it was not filed or served in
compliance with thisrule.

(4) Interim Orders. The regional presiding judge or judge assigned to
decide the motion may issueinterimor ancillary ordersin the pending case



as justice may require.

(5) Discovery. Except by order of the regional presiding judge or thejudge
assigned to decide the motion, a subpoena or discovery request may not
issue to the respondent judge and may be disregarded unless accompanied
by the order.

(6) Hearing.

(A) Time. The motion must be heard as soon as
practicable and may be heard immediately after it is
referred to the regional presiding judge or an assigned
judge.

(B) Notice. Notice of the hearing must be given to all
partiesin the case.

(C) By Telephone. The hearing may be conducted by
telephone on the record. Documents submitted by
facsimileor email, otherwise admissibleunder therul es of
evidence, may be considered.

(7) Reassignment of Caseif Motion Granted. If the motion is granted, the

regional presiding judge must transfer the case to another court or assign

another judge to the case.
(h) Sanctions. After notice and hearing, the judge who hearsthe motion may order the party
or attorney who filed the motion, or both, to pay the reasonable attorney fees and expenses
incurred by other partiesif the judge determines that the motion was:

(1) groundless and filed in bad faith or for the purpose of harassment, or

(2) clearly brought for unnecessary delay and without sufficient cause.

(i) Chief Justice. The Chief Justice of the Supreme Court of Texas may assign judges and
issue any orders permitted by thisrule or pursuant to statute.

(j) Appellate Review.
(1) Order on Motion to Recuse.
(A) Denying Motion. An order denying amotion to recuse
may be reviewed only for abuse of discretion on appeal
from the final judgment.
(B) Granting Motion. Anorder granting amotionto recuse
isfinal and cannot be reviewed by appeal, mandamus, or

otherwise.

(2) Order on Motion to Disgqualify. An order granting or denying a motion



to disqualify may be reviewed by mandamus and may be appealed in
accordance with other law.

2. Rule 18b, Texas Rules Of Civil Procedure.

Rule 18b, Texas Rules of Civil Procedure, was also amended in July 2011. Itisentitled "Grounds
for Recusal and Disqualification of Judges', and states the following:

(a) Grounds for Disqualification. A judge must disqualify in any proceeding in which:

(1) the judge has served as a lawyer in the matter in controversy, or a
lawyer with whom the judge previously practiced law served during such
association as alawyer concerning the matter;

(2) the judge knows that, individually or as afiduciary, the judge has an
interest in the subject matter in controversy; or

(3) either of the parties may be related to the judge by affinity or
consanguinity within the third degree.

(b) Grounds for Recusal. A judge must recuse in any proceeding in which:
(2) the judge's impartiality might reasonably be questioned;

(2) thejudge has apersonal bias or prejudice concerning the subject matter
or aparty;

(3) the judge has personal knowledge of disputed evidentiary facts
concerning the proceeding;

(4) thejudge or alawyer with whomthe judge previously practiced law has
been a material witness concerning the proceeding;

(5) the judge participated as counsel, adviser, or material witness in the
matter in controversy, or expressed an opinion concerning the merits of it,
while acting as an attorney in government service;

(6) the judge knows that the judge, individually or as a fiduciary, or the
judge's spouse or minor child residing in the judge's household, has a
financia interest in the subject matter in controversy or in a party to the
proceeding, or any other interest that could be substantially affected by the
outcome of the proceeding;

(7) the judge or the judge's spouse, or a person within the third degree of
relationship to either of them, or the spouse of such a person:

(A) isaparty to the proceeding or an officer, director, or
trustee of a party;

(B) isknown by the judge to have an interest that could be



substantially affected by the outcome of the proceeding; or

(C) is to the judge's knowledge likely to be a material
witness in the proceeding.

(8) the judge or the judge's spouse, or a person within the first degree of
relationship to either of them, or the spouse of such a person, is acting as
alawyer in the proceeding.

(c) Financial Interests. A judge should inform himself or herself about personal and
fiduciary financial interests, and make areasonableeffort to inform himself or herself about
the personal financial interests of his or her spouse and minor children residing in the
household.

(d) Terminology and Standards. In thisrule:
(1) “proceeding” includes pretrial, trial, or other stages of litigation;

(2) the degree of relationship is calculated according to the civil law
system,

(3) “fiduciary” includes such relationships as executor, administrator,
trustee, and guardian;

(4) “financial interest” means ownership of alegal or equitable interest,
however small, or a relationship as director, adviser, or other active
participant in the affairs of a party, except that:

(A) ownership in a mutual or common investment fund
that holds securities is not a “financial interest” in such
securitiesunlessthe judge participatesin the management
of thefund;

(B) an office in an educational, religious, charitable,
fraternal, or civic organization isnot a“financial interest”
in securities held by the organization;

(C) the proprietary interest of a policyholder in a mutual
insurance company, of a depositor in a mutual savings
association, or asimilar proprietary interest,isa“financial
interest” in the organization only if the outcome of the
proceeding could substantially affect the value of the
interest;

(D) ownership of government securities is a “financial
interest” in the issuer only if the outcome of the
proceeding could substantially affect the value of the
securities;

(E) an interest as a taxpayer or utility ratepayer, or any



similar interest, is not a “financia interest” unless the
outcome of the proceeding could substantially affect the
liability of the judge or a person related to him within the
third degree more than other judges.

(e) Waiving a Ground for Recusal. The parties to a proceeding may waive any ground for
recusal after it isfully disclosed on the record.

(f) Discovery and Divestiture. If ajudge does not discover that the judge is recused under
subparagraphs (b)(6) or (b)(7)(B) until after the judge has devoted substantial time to the
matter, the judge is not required to recuse himself or herself if the judge or the person
related to the judge divests himself or herself of the interest that would otherwise require
recusal.

3. Article 30.01 Of The Texas Code Of Criminal Procudure.

Tex. Code Crim. Pro. art. 30.01 provides that "no judge or justice of the peach shall sit in any case
where he may be the party injured."” While this provision should be self-evident and hence easily enforced,
the application of it can become murkey.

All of the above statutes, statutes, including the ten day time frame of Rule 18a(a), have been held
to beapplicableto criminal cases. Seee.g., Arnoldv. Sate, 853 S.W.2d 543 (Tex.Crim.App.1993); DeBlanc
v. State, 799 SW.2d 701, 705 (Tex.Crim.App.1990). See also McClenan v. Sate, 661 S.W.2d 108, 109
(1983)(addressing recusal under prior statute and prior to that point in time when Rule 18a and Rule 18b
were held applicable to criminal cases).

Thecaselaw isclear that aperson or entity entitled to seek disqualification of aformer attorney must
proceed in atimely manner and that the failure to do so constitutes awaiver. See, e.g., Vaughan v. Walther,
875 S.W.2d 690 (Tex. 1994) (party who waited six and 1/2 months to seek disqualification of its former
counsel who wasrepresenting theother party inthischild custody casewaived right to seek disqualification);
Turner v. Turner, 385 S.W.2d 230 (Tex. 1964) (wife who waited eighteen monthsto seek disgualification
of her prior counsel who was representing her husband in the divorce waived her right to seek
disquaification); HECI Exploration Co. v. Clajon, 843 SW.2d 662 (Tex. App. - Austin 1992, writ denied)
(eleven month delay between date that HECI learned that its former counsel, Olson, had joined the firm
representing Clajon, constituted a waiver of itsright to seek disqualification).

Upon presentation of amotion to disqualify or recuse ajudge, the judge must either recuse himself
or refer the matter to the presiding judge of the administrative region in which he sits. In Wright v. Wright,
867 S.W.2d 807, 811 (Tex. App. -El Paso 1993, writ denied), the Court stated:

When a motion to recuse a judge is filed, the judge must either recuse him- or herself or
request the administrative judge to assign another judge to hear the motion. See
Tex.R.Civ.P. 18a(c); see also General Motors Corp. v. Evins, 830 SW.2d 355, 357
(Tex.App.-Corpus Christi 1992, no writ); Gonzalez v. Gonzalez, 659 S.W.2d 900, 901
(Tex.App.-El Paso 1983, no writ). In either case, the judge is prohibited from taking any
further action in the case until the motion to recuse has been resolved. See id. The
mandatory provisionsin Rule 18a, however, never come into play unless and until a
timely motion to recuse is filed. FN2 Watkins v. Pearson, 795 SW.2d 257, 259-60
(Tex.App.-Houston [14th Dist.] 1990, writ denied); Gonzalez, 659 S.W.2d at 901.
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FN2. In Gonzalez, 659 S.W.2d at 901-902, this Court held that amotion to
recuse must be presented more than ten days prior to the hearing in order
to be considered timely.

See also Blackwell v. Humble, 241 SW.3d 707, 712-13 (Tex.App.-Austin 2007, no pet.); McElwee v.
McElwee, 911 SW.2d 182, 185-86 (Tex.App.-Houston [ 1st Dist.] 1995, writ denied); Inre DeMayo, No. 09-
05-074 CV, 2005 WL 857066, at *1 (Tex.App.-Beaumont 2005, no pet.) (mem. op. on reh'g) (failure to
comply with procedural requisites for recusal waives complaint).

Inacriminal case, atrial judge hasno duty to recuse or refer if therecusal motionisnot timely filed.
De Leon v. Aguilar, 127 SW.3d 1, 5 n. 3 (Tex.Crim.App.2004)(orig.proceeding) (“timely filed recusal
motion triggers the trial judge's duty to recuse or to refer. The trial judge has no such duty when a recusal
motion is not timely filed.”); Arnold v. State, 853 S.W.2d at 544-45 (holding that defendant's failure to
comply with ten-day notice provision waived appeal of denial to have motion heard by judge other than one
assigned to case).” See also Ex parte Ellis, 275 SW.3d 109, 122-125 (Tex. App.-Austin 2009), where the
Court held that the State waited far too long (i.e., after the Court of Appeals had issued itsoriginal opinion)
and had been aware of the information contained in its motion to recuse (regarding Justice Waldrop) long
prior to thefiling of therecusal motiontherein.® Ellisdealt with recusal of an appellatejudge, but theanalysis
(and particularly, the cases cited at 275 SW.3d at 124 n. 9), are entirely applicable to the recusal of anon-
appellate judge.

There are two exceptions to the ten-day notice requirement, to wit: (1) a party does not know the
grounds for the recusal ten days prior to trial; or (2) recusal is based on a constitutional disqualification of
the judge. See Jamilah v. Bass, 862 SW.2d 201, 203 (Tex.App.-Houston [14th Dist.] 1993, no pet.);
Sodermanv. State, 915 SW.2d 605, 608 n. 4 (Tex.App.-Houston [14th Dist.] 1996, pet. ref'd, untimely filed)
(citing Buckholts ISD v. Glaser, 632 S.\W.2d 146, 148 (Tex.1982)).

When you consider thefiling of amotion to recuse ajudge, the grounds most typically available are
those expressed by Rule 18b(2), quoted above, which require a judge to recuse himself in any proceeding
in which:

(a) hisimpartiality might reasonably be questioned,;

(b) he has apersonal bias or prejudice concerning the subject matter or a party, or personal
knowledge of disputed evidentiary facts concerning the proceeding....

When dealing with these grounds, you should remember to take agood | ook at the Code of Judicial Conduct,
which contains pertinent provisions you should consider citing, to wit:

(1) Canon 1, which provides:

"In Carmody v. State Farm LIoyds, 184 S\W.3d 419, 421 (Tex. App.-Dallas 2006), the Court noted
that "courts of appeals have diverged on whether ajudge may deny a recusal motion based on procedural
deficiencies...." Nevertheless, the Court of Criminal Appealshas madeit quite clear that ajudge may deny
amotiontorecuseif itisuntimely without referring the matter inthefirstinstance. DeLeonv. Aguilar, supra
at 5n.3; Arnold v. Sate, supra at 544-45.

® It isalso well settled that amotion to recuse should befiled at the earliest practicabletime after the
grounds for recusal become known to the parties. Carmody v. Sate Farm Lloyds, 184 SW.3d 419, 422
(Tex.App.-Dallas 2006, no pet.).
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An independent and honorable judiciary is indispensable to justice in our
society. A judgeshould participatein establishing, maintaining, and enforcing
high standar ds of conduct, and should per sonally observe those standar ds so
that the integrity and independence of the judiciary is preserved. The
provisions of this Code are to be construed and applied to further that objective;

(2) Canon 2, which provides, in pertinent part:

A. A judgeshall comply with thelaw and should act at all timesin amanner that
promotes public confidencein theintegrity and impartiality of thejudiciary;
and

(3) Canon 3, which provides, in pertinent part:
B. Adjudicative Responsibilities.

(1) A judge shall hear and decide matters assigned to the judge except those in
which disqualification isrequired or recusal is appropriate.

* % %

(4) Ajudgeshall bepatient, dignified and courteoustolitigants, jurors,
witnesses, lawyer sand other swith whom thejudgedealsin an official
capacity, and should require similar conduct of lawyers, and of staff, court
officials and others subject to the judge's direction and control.

(5) A judge shall perform judicial dutieswithout biasor prejudice.

(6) A judge shall not, in the performance of judicial duties, by words
or conduct manifest biasor prejudice, including but not limited to bias
or prejudice based upon race, sex, religion, national origin, disability, age,
sexual orientation or socioeconomic status, and shall not knowingly permit
staff, court officials and others subject to the judge's direction and control
to do so.

* % %

(9) A judge should dispose of all judicial matters promptly, efficiently and
fairly.

Consistent with the provisions of Canons 1, 2 and 3 of the Code of Judicial Conduct quoted above, ajudge
must be particularly careful in what he or she does and/or says, because "[t]he influence of the trial judge
on thejury is necessarily and properly of great weight and hislightest word or intimation is received with
deference, and may prove controlling." Newmanv. A.E. Staley Mfg. Co., 648 F.2d 330 at 334 (5th Cir. 1981)
(quoting Querciav. United States, 289 U.S. 466 (1933)). Indeed, “‘jurors hold the robed trial judge in great
awe and reverence’ and ‘his lightest word or intimation is received with deference, and may prove
controlling.”” United Sates v. Barbour, 420 F.2d 1319, 1322 (D.C.Cir.1969) (quoting Hawkins v. United
Sates, 310 F.2d 849, 852 (D.C.Cir.1962), and Sarr v. United Sates, 153 U.S. 614, 626 (1894)).

Indeed, every citizen accused is guaranteed theright to an impartial judge who isnot biased against
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him. See Bluev. Sate, 41 S.\W.3d 129, 138 (Tex. Crim. App. 2000)(Mansfield, J., concurring);® Johnson v.
Mississippi, 403 U.S. 212, 216 (1971) (per curiam) ("Trial before “an unbiased judge' is essential to due
process’); Brown v. Vance, 637 F.2d 272, 281 (5th Cir. 1981) ("(D)ue process guarantee(s) ... afair trial
before an impartial judge...."). Indeed, as stated in Bracy v Gramley, 81 F.3d 684, 696 (7th Cir.
1996)(Rovner, J., dissenting):

Noright ismorefundamental tothenotion of afair trial than theright toan impartial
judge. Johnson v. Mississippi, 403 U.S. 212, 216, 91 S.Ct. 1778, 1780, 29 L.Ed.2d 423
(2971) (per curiam); In re Murchison, 349 U.S. 133, 136, 75 S.Ct. 623, 625, 99 L.Ed. 942
(1955); seealso AetnaLifelns. Co. v. Lavoie, 475 U.S. 813, 106 S.Ct. 1580, 89 L.Ed.2d 823
(1986); Ward v. Village of Monroeville, Ohio, 409 U.S. 57, 93 S.Ct. 80, 34 L.Ed.2d 267
(1972); Tumey v. Ohio, 273 U.S. 510, 47 S.Ct. 437, 71 L.Ed. 749 (1927). “The truth
pronounced by Justinian more than a thousand year s ago, that ‘[ijmpartiality isthe
life of justice,” isjust asvalid today as it wasthen.” United States v. Brown, 539 F.2d
467, 469 (5th Cir.1976) (per curiam). The constitutions of our nation and of our states,
the rules of evidence and of procedure, and 200 years of case law promise a full
panoply of rightsto the accused. But ultimately the guarantee of these rightsis no
stronger than the integrity and fairness of the judge to whom the trial is entrusted.
(emphasis added).*

Indeed, "[a] judge has aduty not just to be impartial but to appear impartial,” United Sates v. Denson, 603
F.2d 1143, 1150 (5th Cir. 1979)(Goldberg, J., concurring and dissenting).

C. Texas Rules Of Appellate Procedure.
Tex.R.App. Proc. 16.1 to 16.3 control the disqualification or recusal of an appellate judge or

justice. Accordingly, if you are considering the recusal of an appellate judge or justice, you need to follow

°In Bluev. Sate, supra, aplurality of the Court of Criminal Appeals held that ajudge's comments
tothejury, which tainted the presumption of innocence, werefundamental error of constitutional proportion
which required no objection. Id. at 132.

% |n Bracy v. Gramley, 520 U.S. 899, 904-905 (1997), the Supreme Court reversed the Seventh
Circuit's opinion in Bracy v. Gramley, supra, essentially vindicating Judge Rovner's position, quoted
immediately above in the text of this motion. In so doing, the Supreme Court stated the following:

Of course, most questions concerning a judge's qualifications to hear a case are not
constitutional ones, because the Due Process Clause of the Fourteenth Amendment
establishes a constitutional floor, not auniform standard. Aetna Lifelns. Co. v. Lavoie, 475
U.S. 813, 828, 106 S.Ct. 1580, 1588-1589, 89 L .Ed.2d 823 (1986). Instead, these questions
are, in most cases, answered by common law, statute, or the professional standards of the
benchandbar. See, e.g., Aetna, id., at 820-821, 106 S.Ct., at 1584-1585; Tumeyv. Ohio, 273
U.S. 510, 523, 47 S.Ct. 437, 441, 71 L.Ed. 749 (1927); 28 U.S.C. 88 144, 455; ABA Code
of Judicial Conduct, Canon 3C(1)(a) (1980). But the floor established by the Due Process
Clause clearly requires a"fair trial in afair tribunal,” Withrow v. Larkin, 421 U.S. 35, 46,
95 S.Ct. 1456, 1464, 43 L.Ed.2d 712 (1975), before ajudge with no actual bias against the
defendant or interest in the outcome of his particular case. See, e.g., Aetha, supra, at 821-
822, 106 S.Ct., at 1585-1586; Tumey, supra, at 523, 47 S.Ct., at 441.
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these rules, which also incorporate much of the law set forth above. Respectively, these rules provide the
following:
Rule 16.1. Grounds for Disqualification

The grounds for disqualification of an appellate court justice or judge are
determined by the Constitution and laws of Texas.

Rule 16.2. Grounds for Recusal

The groundsfor recusal of an appellate court justice or judge are the same
asthose provided in the Rules of Civil Procedure. In addition, ajustice or
judge must recuse in aproceeding if it presents amaterial issue which the
justice or judge participated in deciding while serving on another court in
which the proceeding was pending.

Rule 16.3. Procedure for Recusa

(a) Motion. A party may file amotion to recuse ajustice or judge before
whom the case is pending. The motion must be filed promptly after the
party has reason to believe that the justice or judge should not participate
in deciding the case.

(b) Decision. Before any further proceeding in the case, the challenged
justice or judge must either remove himself or herself fromall participation
in the case or certify the matter to the entire court, which will decide the
motion by a majority of the remaining judges sitting en banc. The
challenged justice or judge must not sit with the remainder of the court to
consider the motion asto him or her.

(c) Appeal. An order of recusal isnot reviewable, but the denial of arecusal
motion is reviewable.

Notably, the procedures covered in Rule 18a quoted above do not apply in the context of an appellate
disqualification and/or recusal, but the legal grounds contained within Article V, Section 11 of the Texas
Constitution, Rule 18b and Article 30.01 do apply to either disqualification and/or recusal of an appellate
judge.

There are a host of policy considerations you will need to consider in deciding whether you are or
are not going to move to recuse a trial and/or appellate judge, because regardless of the outcome of the
recusal motion, you may ultimately hurt your client and/or yourself.

I1. Disqualification Of Attorneys.

A. Texas Rules Of Professional Conduct.

We need to be aware of thefollowing two rules, and we should at | east take alook at Rules 1.07 and
1.08 of the Texas Rules of Professional Conduct.
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Rule 1.06. Conflict of Interest: General Rule
(a) A lawyer shall not represent opposing partiesto the same litigation.

(b) In other situations and except to the extent permitted by paragraph (c), alawyer shall not
represent a person if the representation of that person:

(1) involves a substantially related matter in which that person's interests
are materially and directly adverse to the interests of another client of the
lawyer or the lawyer's firm; or

(2) reasonably appears to be or become adversely limited by the lawyer's
or law firm's responsibilities to another client or to athird person or by the
lawyer's or law firm's own interests.

(c) A lawyer may represent a client in the circumstances described in (b) if:

(1) thelawyer reasonably believestherepresentation of each client will not
be materially affected; and

(2) each affected or potentially affected client consents to such
representation after full disclosure of the existence, nature, implications,
and possible adverse consequences of the common representation and the
advantages involved, if any.

(d) A lawyer who has represented multiple parties in amatter shall not thereafter represent
any of such parties in a dispute among the parties arising out of the matter, unless prior
consent is obtained from all such parties to the dispute.

(e) If a lawyer has accepted representation in violation of this Rule, or if multiple
representation properly accepted becomes improper under this Rule, the lawyer shall
promptly withdraw from one or more representations to the extent necessary for any
remaining representation not to be in violation of these Rules.

(f) If alawyer would be prohibited by this Rule from engaging in particular conduct, no
other lawyer while a member or associated with that lawyer's firm may engage in that
conduct.

Rule 1.09. Conflict of Interest: Former Client

(a) Without prior consent, a lawyer who personally has formerly represented aclient in a
matter shall not thereafter represent another personin amatter adverseto the former client:

(1) in which such other person questions the validity of the lawyer's
services or work product for the former client;

(2) if the representation in reasonable probability will involve aviolation
of Rule 1.05; or

(3) if it isthe same or a substantially related matter.
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(b) Except to the extent authorized by Rule 1.10, when lawyersare or have become members
of or associated with afirm, none of them shall knowingly represent a client if any one of
them practicing a one would be prohibited from doing so by paragraph (a).

(c) When the association of alawyer with afirm hasterminated, the lawyerswho werethen
associated with that lawyer shall not knowingly represent a client if the lawyer whose
association with that firm has terminated would be prohibited from doing so by paragraph
(a)(2) or if the representation in reasonabl e probability will involve aviolation of Rule 1.05.

B. Disgualification Of Defense Counsel.

Defense counsel in acriminal proceeding, pre-indictment or post-indictment, always face potential
disqudification initiated by government motion or by the court sua sponte.

Prior to an indictment (i.e., during agrand jury investigation), federal court, afederal district judge
(with or without a motion from the government) can disqualify you if you represent multiple clients. Seeln
re Gopman, 531 F.2d 262 (5th Cir. 1976)(all owing government to moveto disqualify counsel during agrand
jury investigation dueto aconflict of interest based upon the attorney's simultaneous representation of three
individuals and their labor union and upholding the district court's disqualification of counsel due to a
conflict of interest under the district court's supervisory powers over the grand jury)); United States v.
Garcia, 517 F.2d 272 (5th Cir. 1975) (post indictment).**

Prior to anindictment in state court, it appearsthat ajudge can also disqualify an attorney, although
there is less precedent for this type of action. See e.g., In Re Guerra, 235 S.W.3d 392 (Tex. App.-Corpus
Christi 2003, no pet.)(uphol ding district court'sdisqualification of thedistrict attorney and appointing district
attorney protemtoassist thegrandjury initsinvestigation of thedistrict attorney's alleged criminal actions);
cf. Gonzalez v. Sate, 117 SW.3d 831 (Tex. Crim. App. 2003) (discussed below).

In the post indictment setting in federal court, Rule 44 requires the Court to personally inquireinto
the joint representation of co-defendants by one lawyer or one law firm and take appropriate measures to
protect each defendants' right to counsel. The standard the District Court applies is to recognize the
presumption in favor of defendant's choice of counsel, overcome only by demonstration of actual conflict
or serious potential for conflict of interest;** but that unsupported or dubious speculation asto aconflict will

' Gopman set forth avery liberal standard for disqualification (publicinterest dueto the appearance
of impropriety) in the context of a grand jury investigation. Of course, in the context of a grand jury
investigation, atarget, subject or witness hasno Fifth or Sixth Amendment right to counsel. See United States
v. Mandujano, 425 U.S. 564 (1976); Massiah v. United States, 377 U.S. 201 (1964). Furthermore, in United
Satesv. Mahar, 550 F.2d 1005, 1008 (5th Cir. 1977), the Fifth Circuit stated that "[w]hatever Gopman's
exact scope, it does not apply to a criminal defendant...."

2 In Foxworth v. Wainwright, 516 F.2d 1072, 1076 (5th Cir. 1975), the Court stated the following:

"A conflict of interest is present whenever one defendant stands to gain significantly by
counsel adducing probative evidence or advancing plausible arguments that are damaging
to the cause of a codefendant whom counsel is aso representing.”

However, in United Sates v. Trevino, 992 F.2d 64, 65 (5th Cir. 1993) in denying counsel's motion to
withdraw, the Court emphasized its language in Foxworth "that a conflict must be more than illusory or
imagined.”
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not suffice. Wheat v. United States, 486 U.S. 153 (1988). The Court cannot disqualify counsel based on
mere inferences, but must indeed make findings pointing to "a specific conflict, actual or potential." Inre
Grand Jury Proceedings, 859 F.2d 1021, 1026 (1st Cir. 1988). Cf. United States v. Garcia-Rosa, 876 F.2d
209 (1st Cir. 1989) [court refused to speculate and found no actual conflict]. Additionaly, the Court is
expected to adequately consider the possibility that the government is manufacturing a conflict in order to
prevent the defendant from having a particularly able defense counsel. Wheat v. United Sates, 486 U.S,, at
163. Disgualification of defense counsel in a criminal case, it should be recalled, is not immediately
appealable. Flanagan v. United States, 465 U.S. 259 (1984). Thus, if you get disqualified, your clients may
loseyou astheir attorney and conceivably, may not even have sufficient financial resourcesremainingtohire
new counsel. Thus, disqualification of defense counsel by government prosecutors can (and is) used as a
serioustool to attempt to coerce co-defendants to give up thefight and plead guilty. Seee.g., United States
v. Gotti, 771 F.Supp. 552 (E.D.N.Y. 1991); United States v. Gotti, 782 F.Supp. 737 (E.D.N.Y. 1992),
affirmed, United States v. Locascio, 6 F.3d 924 (2nd Cir. 1993).

Post indictment in Texas state courts, the decision of the Court of Criminal Appealsin Gonzalez,
supra, sets forth the legal framework that must be utilized by a state court in resolving whether a defense
attorney can be disqualified:

The Federal and Texas Constitutions, aswell as Texas statute, guarantee a defendant in a
criminal proceeding the right to have assistance of counsel.™* The right to assistance of
counsel contemplates the defendant's right to obtain assistance from counsel of the
defendant's choosing.™° However, the defendant's right to counsel of choice is not
absolute.™° A defendant has no right to an advocate who is not a member of the bar, an
attorney he cannot afford or who declines to represent him, or an attorney who has a
previous or ongoing relationship with an opposing party.™’ Additionally, while there isa
strong presumption in favor of a defendant's right to retain counsel of choice, this
presumption may be overridden by other important considerations relating to the integrity
of thejudicial process and the fair and orderly administration of justice. ™® However, when
atrial court unreasonably or arbitrarily interfereswith thedefendant'sright to choose
counsdl, itsactionsrise to the level of a constitutional violation.™° Therefore, courts
must exercise caution in disqualifying defense attorneys, especially if less serious
means would adequately protect the gover nment'sinter ests.™*°

FN4. See U.S. Const., 6th Amend.; Tex. Const., Art. | 8 10; Tex.Code
Crim. Proc. Art. 1.05.

FN5. See Ex parte Prejean, 625 S.W.2d 731, 733 (Tex.Crim.App.1981);
Powell v. Alabama, 287 U.S. 45, 53, 53 S.Ct. 55, 77 L.Ed. 158
(1932)(defendant should be afforded fair opportunity to secure counsel of
his own choice); Chandler v. Fretag, 348U.S. 3,9, 75S.Ct. 1,99 L.Ed. 4
(1954)(same); Glasser v. United Sates, 315 U.S. 60, 70, 62 S.Ct. 457, 86
L.Ed. 680 (1942)(same).

FN6. Wheat v. United States, 486 U.S. 153, 159, 108 S.Ct. 1692, 100
L.Ed.2d 140 (1988).

FN7.1d.

FN8. Id. at 158-60, 108 S.Ct. 1692; Webb v. State, 533 S.W.2d 780, 784
(Tex.Crim.App.1976).
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FNO. United Sates v. Collins, 920 F.2d 619, 625 (10th Cir.1990).
FN10. United States v. Diozz, 807 F.2d 10 (1st Cir.1986).

In moving to disqualify appellant’'s counsel of choice, the gover nment bears a heavy
burden of establishing that disqualification isjustified. ™

FN11. United Sates v. Washington, 797 F.2d 1461, 1465 (9th Cir.1986).
Satev. v. Gonzalez, 117 S.W.3d 831, 836-837 (Tex. Crim. App. 2003) (emphasis added).

In Gonzal ez, the state moved to disqualify counsel under Rule 3.08 of the Texas Disciplinary Rules
of Professional Conduct "because he had personal knowledge bearing directly on the guilt or innocence of
hisclient and thecredibility of the State'skey witnessand wastherefore a potential witnesswhosecredibility
would be at issueregardless of whether hetook the stand.” 1d. at 835. The Court stated the following, which
isdirectly relevant to the instant case:

Counsel may be disqualified under the disciplinary rules when the opposing party can
demonstrateactual pr g udiceresultingfrom opposing counsel'sserviceinthedual role
of advocate-witness. Allegations of one or mor eviolations of the disciplinary rules or
evidence showing only a possible future violation are not sufficient. In determining
whether counsel should be disqualified because counsel isapotential witness, Texas courts
use rule 3.08 of the Texas disciplinary rules of professional conduct as aguideline. The
rule does not present the disqualification standard, but does provide consider ations
relevant to the deter mination.

* % %

The comments following the rule recognize that rule 3.08 sets out a disciplinary standard
and is not well suited to use as a standard for procedural disqualification but can
provide guidance in those procedural disqualification disputes where the party seeking
disqualification can demonstrate actual prejudiceto itself resulting from the opposing
lawyer's service in the dual roles. The party seeking disqualification, however, cannot
invite the necessary actua prejudice by unnecessarily calling the opposing counsel as a
witness.

Id. at 837-838 (footnotes omitted, emphasis added)

Finally, you should always remember to rely upon Stearnsv. Clinton, 780 SW.2d 216 (Tex. Crim.
App. 1989), and its progeny, because Stearns clearly supports the notion that a judge cannot arbitrarily
unappoint (i.e., disqualify) a court appointed attorney over the objection of the defendant. Furthermore, the
rationale of Stearns should apply with equal force to retained defense counsel, since it is based on the
creation of the attorney-client privilege that a court cannot arbitrarily interfere with.

C. Simultaneous And Successive Representation Of Multiple Clients

1. Overview.

When | refer to the term simultaneous representation of multiple clients, | mean exactly that:
representation of two or more clients at the same time in one civil and/or criminal proceeding. Successive
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representation, on the other hand, means the representation of two or more clientsin acivil and/or criminal
proceeding at different times. Although simultaneous and/or successive representation of multiple clients
has distinct advantages, it also has distinct pitfalls. | personally believe, in light of my prior experience
(personal aswell as professional),*® that it should be avoided by the cautious attorney.

2. Simultaneous Representation Of Multiple Clients.

Parallel civil and criminal proceedings commonly generate concerns over simultaneous
representation of two or more clients. Typically speaking, the civil and crimina investigations and/or
proceedingswill not necessarily begin at the sametime. This holdstrue whether you areinvolved in astate
or federal criminal investigation. Indeed, theallegationsof civil pleadingsand/or responsesand/or testimony
in civil cases (whether in the form of an answer to acomplaint or motion, answersto interrogatories, and/or
testimony at depositions, hearings and/or trials) can often times generate a criminal investigation by the
federal and/or state authorities.** Coupled with the prospect of potential criminal liability lurking in the
background of a wide variety of civil proceedings, an attorney must recognize that it is not unusual for
defendants in civil proceeding to earnestly and steadfastly deny that they violated any fiduciary duties or
werenegligent, let alone admit that they violated the criminal law. Thetypical responsefrom such abusiness
personisthat heor she used hisor her best businessjudgment in making decisions. Generally speaking, civil
defendants are not thinking about potential criminal liability and their civil attorney is not thinking about
criminal liability. Thus, itisnot at all uncommon to see one or more defendantsin a civil case approach a
single lawyer or law firm and retain that lawyer or law firm to represent two or three of them in some
complex civil case. Thecivil defendantswill typically represent to the civil attorney that they did nothing
wrong or illegal, if thetopic is ever broached by the civil attorney. The civil defendants seek joint counsel
for awide variety of reasons, but most typically it is done because they are friends who want to present a
common defense while saving money by retaining only one attorney or one law firm. The civil attorney,
typically, is not even thinking about the prospect of any criminal investigation or indictment. Later, when

3| had represented client A in connection with atwo year, ongoing criminal investigation that was
running parallel to an ongoing civil RICO lawsuit. | was not lead counsel for client A in the civil case, but
| wasinvolved as counsel for client A inthat civil RICO case. Client A wasindicted and shortly thereafter,
the civil RICO case was settled. Months later, | filed a motion with the Court to switch from client A to
client B, who had also been involved in the civil RICO case and who was also indicted along with client A.
The motion had waivers of potential conflict of interest of client A and client B attached to themotion. The
District Court granted the motion and then, 30 days|ater disqualified me (essentially onitsown motion) due
to aconflict of interest. Client A lost my services and client B lost my services, much to the amusement of
the AUSA.

* For instance, under 18 U.S.C. Section 3057, any judge, receiver or trustee having reasonable
groundsfor believing that thereisacriminal offenseinvolving abankruptcy proceeding shall report it to the
United States Attorney, who shall investigate the facts and report thereon to the judge and, if appropriate,
present the matter to a grand jury. Similarly, federaly chartered financia institutions, state chartered
financia institutions which are covered by FDIC insurance, and federal regulators of such financial
institutionsall have regulatory obligationsto report " suspected criminality” to the FBI and the United States
Attorney for the geographic area in which the financial institution is located. See e.g., 12 C.F.R. Section
21.11 (National Banks); 12 C.F.R. Section 353 (state chartered banks insured by the FDIC).

On the state side of the docket, civil forfeiture cases are frequently filed shortly after an arrest and
well beforeanindictment dueto the 30 day filing deadlineunder Tex.Code Crim. Pro. art. 59.04(a)(requiring
commencement of proceedings under Article 59 "not later than the 30th day after the date of the seizure.").
Thus, parallel civil and criminal proceedings in the state arena are frequently encountered.
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a criminal investigation is commenced (and this may or may not be before the conclusion of the civil
litigation), the civil attorney representing those co-defendants in the civil case will encounter a difficult if
not impossible choice: how to juggle the interests of two or more clients in the civil case when there are
criminal overtones even if he, the civil attorney, does not undertake representation of any of his clients on
the criminal "front". And if the civil attorney does undertake criminal representation of the same co-
defendants as he representsin the civil case (in a pre-indictment or post-indictment time frame), how will
he juggle theinterests of those clients during the pendency of the criminal investigation and/or indictment?
Ataminimum, counsel will haveto continually re-eval uate the possible effectsthat choices availableto one
client may have on ancther client, in both the civil and criminal cases. Clearly, whether the attorney is
representing the clients only in the civil case or aso in connection with a criminal investigation (and/or
indictment), there isa distinct potential for an actual conflict of interest.

We face these same type of considerations in multi-defendant cases if we accept representation of
more than one client. While it may seem sensible for a husband and wife, jointly accused of filing afalse
income tax return (for example), to retain the same counsel, there are tremendous pitfalls for the clients (as
well as us attorneys) if we accept multiple clients.

3. The Potential For Conflicts Of Interest.

Although multiple representation does not per se equate with aconflict of interest, Burger v. Kemp,
483 U.S. 776 (1987), we all know that the potential can and often times does exist. In the course of atypical
criminal case, we know that if there are two clients and they are both pointing the finger at each other asthe
person who pulled the trigger, we cannot represent them both. However, in the context of parallel civil and
criminal litigation, the potential for conflict of interest isnot necessarily asclear cut. Indeed, where counsel
originally undertakes joint representation of co-defendants in a civil case where there is no criminal
investigation or indictment but a criminal investigation or indictment ultimately is undertaken during the
pendency of the civil case, a conflict may well surface. In the context of simultaneous parallel civil and
criminal proceedings, an attorney can often times dispose of criminal liability viathe civil lawsuit. The way
to do thisis by a global settlement, discussed elsewhere in this paper. However, the prospect of a global
settlement representsthe ultimate potential conflict. An example should suffice. If client A wantsto resolve
hiscivil and criminal liability and that resolution contains a requirement that client A makesfull disclosure
of all that he knows about the parallel civil and criminal disputes and client A will implicate client B, the
attorney representing client A and B faces the irreconcilable conflict of either intentionally impeding the
efforts of client A wishing a global settlement or undertaking action which is detrimental to client B.
Opposing the desired settlement agreement would likely breach the fiduciary responsibility that the attorney
owestoclient A, besidespossibly increasing that client'srisk of liability or potential for subsequent criminal
prosecution. And, of course, negotiating the settlement for A may expose client B to damaging evidence
from client A. Withdrawal of representation from one client is one way of eliminating the ethical conflict
that the attorney faces, but this course of action is not aways practical or sufficient. For example, the
attorney may have beenretained for the multiple clients at the expense of their corporate employer, or indeed
at the expense of one of two co-defendants in the civil case. Retaining individual counsel may simply not
be economically feasible for one or both of them. Another consideration is every man's right under the 6th
Amendment to retain counsel of hisor her choice. Clients may be unwilling to rel ease a hot-shot lawyer or
one that they have known for years. Withdrawal of counsel from one co-defendant or from both co-
defendants may result in focusing attention on the reasons for the withdrawal, which may give plaintiff's
counsel in the civil case and/or the investigator/prosecutor in the criminal proceeding acluethat thereisin
fact a conflict of interest between client A and B. This could trigger a grant of use immunity by the
prosecutor asto client A to ascertain what A knows about client B, or viseversa. Furthermore, it isnot clear
that withdrawal from client A or client B will solve the conflict, as the attorney may have learned
information from client A that is detrimental to client B and vise versa. The attorney's continued
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representation of either client may be prejudicial to both clients. The solution then may be to obtain an
effectivewaiver of any potential conflict of interest from both clients. See United Statesv. Fahey, 769 F.2d
829 (1st Cir. 1985) [a potential conflict of interest is not a per se violation of defendant's 6th Amendment
right]. Obtaining a waiver of any potential conflict of interest, however, is seldom in the government's
interest and will normally be opposed by the government in acriminal investigation and/or post-indictment
setting because, aswe all know, multiple defendants represented by the same attorney may be perceived as
acting asa"common front", hindering the government's effortsto make deal s or grantsof immunity in return
for testifying against the co-defendant.

Intheevent that an attorney engaged in multi plerepresentation survivesdisqualification by plaintiff's
counsel and/or the state or federal prosecutor, the attorney may face one more hurdle: the co-defendants
themsel vesin post-conviction attack or inamal practicesuit for breach of fiduciary dutiesand deceptivetrade
practices. For anexampleof amultiplerepresentation caseresultingin constitutionally ineffective assistance
of counsel, see Thomasv. Foltz, 818 F.2d 476 (6th Cir. 1987).

4. Successive Representation Of Multiple Clients.

Successive representation of a number of clients who are co-defendants or otherwise implicated in
parallel civil and criminal proceedingsis somewhat different from simultaneous representation of multiple
clientsbecausethereisnodual representation of two clientsduring any onetimeperiod. Thesituation
most frequently arises when an attorney (Attorney #1) represents one defendant in a civil proceeding
(defendant A) and then, upon the advent of a criminal investigation and/or indictment involving a number
of defendants ( A, B, C and D), Attorney #1 ceases his civil representation of client A and undertakes
representation of client B in the criminal case. Client A, inthe meantime, hires new counsel (Attorney #2)
to represent him in both the civil and criminal cases.

Inthissituation, Attorney #1 faces obstaclesalmost asformidable asthoseinvolved in simultaneous
representation of multiple clients. First, Attorney #1 has presumably (but not necessarily) gleaned
information from client A that may be able to be used by himin hisdefense of Client B. Thiswould depend,
in part, upon whether the topics involved in the civil case are sufficiently similar to those involved in the
criminal investigation and/or indictment. If information from client A hasbeen obtained by Attorney #1 that
would be detrimental to Client A and beneficial to Client B, there may be a conflict of interest. Admittedly,
Client A can waive the conflict, but a federal judge is not bound to accept that waiver in a pre-indictment
setting or even after indictment. Wheat v. United States, supra. Furthermore, Attorney #1 may be tempted
to use that information detrimental to Client A to assist Client B in extricating himself from the civil and/or
criminal cases. Thisposestrue ethical problems, for evenif the client signed awaiver of conflict of interest
as to Attorney #1, Attorney #1 is till under fiduciary duties to Client A as well as Client B. How does
Attorney #1 fulfill his duty to Client B without utilizing the information helpful to client B that he learned
from Client A? Conversely, how does Attorney #1 fulfill his duty to former Client A while using the
information he obtained from client A to assist Client B? It istruly a morass, unless the attorney has NOT
learned information from A that would be helpful to B and that is NOT harmful to A.* It isonly in this
narrow category of casesthat | believe that simultaneous representation should be seriously considered, let
alone undertaken.

Of course, if successive representation is undertaken in civil or criminal proceedings, there aways
existsthe possibility of disqualification. And in this situation, the former client (client A) can also moveto

!> Even then, there can be real disputes regarding what information the attorney learned during his
representation of each client, thus making limited disclosures at the request of the client, as tactical
maneuvers, extremely difficult.
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disqualify the attorney from representing client B if the matters upon which the attorney represented client
A are substantially related to the matters upon which the attorney currently represents client B. Thus,
without client A's consent, there is no future in simultaneous representation.

Clearly, the decision to represent more than one client in amulti-defendant case (and/or wherethere
isaparalel civil and criminal investigation) should not be made lightly. The chances of facing enormous
ethical conflicts and possible disqualification after expending considerable time and client money are
certainly great. Completecandor and detailed explanationsto therespectiveclientson any potential conflicts
is paramount. Proceed in this area with caution.

D. Disqualification Of Prosecutors.

In Texas, the elected district or county attorney “shall represent the statein all criminal casesinthe
district courtsof hisdistrict and in appeal stherefrom, except in cases where he has been, before hiselection,
employed adversely.” See Tex. Code Crim. Proc., art. 2.01. The office of a district attorney is
constitutionally created and protected; thus, the district attorney's authority “cannot be abridged or taken
away.” See Sate ex rel. Eidson v. Edwards, 793 SW.2d 1 (Tex. Crim. App. 1990). In Edison, the Court of
Criminal Appeals held that atria judge could not prevent the elected district attorney and his staff from
participating in the prosecution of any case properly brought in that jurisdiction. The Court noted that
disqualification or recusal of an elected district attorney constructively removes the district attorney from
his elected office in violation of Tex. Gov't Code, Section 41.102 and Tex. Local Gov't Code, Sections
87.013 and 87.018(a) Id. at 793 at 5. Edison went on to notethat if thereisaconflict of interest on the part
of the district attorney or his staff, the responsibility to recuse themselves is theirs and not that of the trial
judge, and if they do not recuse themselves, the remedy is by appeal. I1d. at 6-7. And, in Sateexrel. Hill v.
Pirtle, 887 SW.2d 921, 927 (Tex.Crim.App.1994), the Court held that “[@] trial court may not disqualify a
district attorney or hisstaff onthe basis of aconflict of interest that doesnot riseto thelevel of adue-process
violation.”

Thus, if aprosecuting attorney hasformerly represented the defendant inthe“ same” criminal matter
asthat currently being prosecuted, heis statutorily disqualified under Tex. Code Crim. Proc. art. 2.01. This
isan obvious and actual conflict of interest, Ex parte Spain, 589 SW.2d 132, 134 (Tex.Crim.App.1979),*
that constitutes a due processviolation. Id.; Ex parte Morgan, 616 S.\W.2d 625, 626 (Tex.Crim.App.1981).

Where, however, adefendant claimsthat aprosecutor hasaconflict of interest that does not involve
prior representation of the defendant in the same criminal case, the rule is different. In that situation, a
prosecutor isnot automatically disgualified from prosecuting a person whom he had previously represented,
evenwhenitisfor thesametypeof offense.’” Rather, theruleinthissituationisthat "adue-processviolation

'® In Spain, supra at 134, the Court stated:

When adistrict attorney prosecutes someone whom he previously represented in the same
case, the conflict of interest is obvious and the integrity of the prosecutor's office suffers
correspondingly. Moreover, thereexiststhevery real danger that the district attorney would
be prosecuting the defendant on the basis of facts acquired by him during the existence of
hisformer professional relationship with the defendant. Useof such confidential knowledge
would be aviolation of the attorney-client relationship and would be clearly prejudicia to
the defendant.

" See Munguia v. Sate, 603 S.W.2d 876, 878 (Tex.Crim.App.1980) (county attorney who had
represented defendant on prior rape chargeswasnot disqualified from prosecuting himfor current aggravated
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occurs only when the defendant can establish “actual prejudice,” not just the threat of possible prejudice to
hisrightsby virtueof thedistrict attorney'sprior representation. Lander sv. Sate, 256 S.W.3d 295, 305 (Tex.
Crim. App. 2008). In Landers, the defendant attempted to disqualify the elected district attorney who was
prosecuting her for a current murder and intoxication manslaughter case because that district attorney had
defended her threeyearsearlier in aprior intoxication-assault case that had been reduced toaDWI. Thetrial
court denied the motion to disqualify. Landers stated the rule as follows:

We hold that aprosecutor may not be disqualified from prosecuting acriminal actioninthis
State unless and until the trial court determines that an actual conflict of interests exists. In
this context, an “actual conflict of interests’ is demonstrated where a District Attorney or
a member of his or her staff has previously represented the defendant with regard to the
charges to be prosecuted and, as a result of that former attorney-client relationship, the
prosecution has obtained confidential information which may be used to the defendant's
detriment at trial.

Landers, supra at 305 (footnotes omitted).*®

Landersalso noted that thistwo prong test was different from that employed in civil casesin Texas,
whereacivil attorney can bedisqualified merely uponashowingthat the attorney had previously represented
the adverse party in "a substantially related matter" under Rule 1.09(a)(3) the Texas Disciplinary Rules of
Professional Conduct. Id. at 305-306."°

rapecharges); Reedv. State, 503 SW.2d 775, 776 (Tex.Crim.App.1974) (specia prosecutor not disqualified
even though he had previously represented defendant and had knowledge of his prior criminal record where
that knowledge was acquired by virtue of hisformer position as an assistant county attorney).

'® Landers discussed In re Sate ex rel. Young, 236 S\W.3d 207, 212 n. 23 (Tex.Crim.App.2007),
where the Court noted that

We have held in the context of aviolation of another disciplinary rule, for example, that
before he can demonstrate a violation of due-process, a defendant must establish “actual
prejudice,” not just the threat, however genuine (as the court of appeals fashioned itsrule
here), of prejudice. See House v. State, 947 SW.2d 251, 253 (Tex.Crim.App.1997) (“[1]f
adefendant cannot show actual prejudice from an alleged disciplinary ruleviolation by the
State, then he will not be entitled to relief ....").

Landers also noted that in Gonzalez v. State, supra, that the Court had held that in the context of a
disquaification of defense attorney, "allegations of one or more violations of the disciplinary rules or
evidence showing apossiblefutureviolation are not sufficient.” Cf. Gonzalezv. State, 117 S.W.3d 831, 837
(Tex.Crim.App.2003) ( “Allegations of one or more violationsof thedisciplinary rulesor evidence showing
only apossible future violation are not sufficient” to justify attorney disqualification). Landers contains an
extensive discussion of the law and is an excellent starting point for any motion to disqualify or recuse a
prosecutor.

* Landersalso discussed Rule 1.09 -- "substantially rel ated" matters, noting that the Texas Supreme
Court had held that "two matters are “substantially related' within the meaning of Rule 1.09 when a genuine
threat existsthat alawyer may divulge in one matter confidential information obtained in the other because
the facts and issues involved in both are so similar,” citing In re EPIC Holdings, 985 S.W.2d 41, 51 (Tex.
1998), and stated that "[i]n the context of criminal matters, a prosecutor cannot be disqualified from
prosecuting aformer client if the criminal trials are not closely or substantially related.” Id. at 306-307.
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Despitethe above, you should be aware of In Re Guerra, 235 S.W.3d 392 (Tex. App.-Corpus Christi
2003, no pet.). There, the Court of Appealsupheld thedistrict court'sdisqualification of the district attorney
and the appointment of aattorney pro temto assist thegrand jury initsinvestigation of the district attorney's
alleged criminal actions. This case thus appearsto provide limited authority to adistrict court to disqualify
or recuse adistrict attorney. According to the Guerra Court, aprosecutor’ s primary duty isnot to convict but
to see that justice is done. TEX. CODE. CRIM. PRO. art. 2.01. “In this regard, any interest that is
inconsi stent with the prosecutor’ s duty to see that justiceis done is a conflict that could potentially violate
adefendant’ sright to fundamental fairness.” InreGuerra, 235 S.W.3d 392, 430 (Tex. App. -Corpus Christi
2007, no pet.). "For example, if a prosecutor has a financial stake in the outcome of a prosecution, the
conflict between that interest and the duties of the public office clearly presents constitutional concerns.”
Id. At 430-31 (citing Ganger v. Peyton, 379 F.2d 709 (4" Cir. 1967)).°

The concept of a"disinterested prosecutor” is one that we should not forget, although the basis of
that right isnot crystal clear. The Court of Criminal Appeals, in Ex parte Reposa, 2009 WL 3487455at 10-11
(Tex. Crim. App. October 28, 2009)(not designated for publication) concluded that a prosecutor may be
disquaified on the basis of lack of disinterest when a defendant demonstrates that an actual conflict of
interest exists which prejudices the defendant "in such a manner as to rise to the level of a due process
violation." 1d. at *10. Therefore, a defendant who moves to disqualify a prosecutor must show (1) that the
prosecutor harbors alack of disinterest to such adegreethat it creates a conflict of interest, and (2) that the
defendant suffersadue processviolation asaresult. I1d.; see Gonzalez, 117 S.W.3d at 839 ("aparty seeking
to disqualify the opponent's attorney for aviolation of an ethical rule must demonstrate that such aviolation
will result in actual prejudice to the moving party™).**

% The Guerra Court noted that in Ganger, the defendant was prosecuted by the same lawyer who
was representing Ganger’'s wife during a pending divorce, which included the same conduct for which
Ganger was being prosecuted. 379 F.2d at 711. Declaring the subsequent conviction invalid, the Fourth
Circuit stated that "[sJuch aconflict of interest clearly denied Ganger the possibility of afair minded exercise
of the prosecutor’ sdiscretion.” 379 F.2d at 712. "Because of the prosecuting attorney's own self-interestin
the civil litigation, "he was not in a position to exercise fair-minded judgment with respect to (1) whether
to decline to prosecute, (2) whether to reduce the charge to a lesser degree of assault, or (3) whether to
recommend a suspended sentence or other clemency." 379. F.2d at 713. Accordingly, the Fourth Circuit
concluded:

Representing Ganger’ s wife in the divorce proceeding suggests the strong possibility that
the prosecuting attorney may have abdicated to the prosecuting witness (Ganger’ swife) in
the criminal case the exercise of his responsibility and discretion in making charge
decisions. If she did not actually make the decision to prosecute for felonious assault,
certainly her interests were influential and those conflicting interests may have impeded
appropriate plea bargaining.

379 F.2d at 713.

# Thefact that a prosecutor does not like your client will not cut the mustard. Seee.g., Gonzalez v.
State, 115 SW.3d 278, 286 (Tex. App. - Corpus Christi 2004, no pet.) (trial court properly refused to
disqualify district attorney where defendant had physically assaulted an assistant prosecutor and the district
attorney announced that any attack on personnel of his office would be considered a personal attack on him
and that hewould prosecutethe case himself because thisdid not establish adueprocessviolation); Fluellen
v. Sate, 104 SW.3d 152, 161 (Tex. App.-Texarkana 2003, no pet.) (fact that the defendant had been
involvedinashouting match with the prosecutor over aminor trafficincident did not requirethe prosecutor’s
disqualification); Hanley v. Sate, 921 S.W.2d 904, 909 (Tex. App - Waco 1996, pet. ref’ d) (defendant failed
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I11. Conclusion.

Whether to fileamotion to recuse or disqualify ajudge or a prosecutor may or may not be an easy
decision, depending upon the facts and circumstances. The ramifications of any such motion, whether you
fileit under seal (to protect the judge or the prosecutor, and to a certain extent, yourself) or not, may not be
worth the potential benefits to your client. You may also personally incur the wrath of the judge or
prosecutor, for whatever that may or may not be worth. However, there are definitely situations where you
may need to do so. Conversely, where a judge or a prosecutor attempts to disqualify you, you need to
seriously consider getting TCDLA involved, as the Strike Force may be able to assist and an overzeal ous
judge or prosecutor may back down when TCDLA stands by your side. By conducting ourselves always
within the ethical rules, we can hopefully avoid the distraction that such motions can entail.

to prove that prosecutor’s purported "prejudice” and "predisposition” against him rose to the level of adue
process violation); State ex rel. Hilbig v. McDonald, 877 S.\W.2d 469, 470 (Tex. App. -San Antonio 1994)
(trial court abused its discretion by disqualifying the prosecutor "not because he had found that the district
attorney’ s office had, in fact, committed any misconduct, but simply because all egations of misconduct had
been made"); Offermann v. Sate, 742 S.W.2d 875, 876 (Tex. App. -San Antonio 1987, no pet.) (rejecting
defendant’ s contention that prosecutor was not sufficiently disinterested because he harbored a “ personal
grudge.” Donald v. Sate, 453 SW.2d 825, 827 (Tex. Crim. App. 1969) (mere presence of adistrict attorney
on bank board of directorsdid not create conflict of interest where bank was not “in any way connected with
the transactions involved” in the fraud prosecution).
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